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 IN THE COURT OF CLAIMS OF OHIO 
 
 
HAROLD M. COHEN  : 
 

Plaintiff  : CASE NO. 2001-09958 
 

v.        : ENTRY OF DISMISSAL 
 

DEPARTMENT OF TAXATION, et al. : 
 

Defendants  :         
               : : : : : : : : : : : : : : : : : 
 

On November 21, 2001, defendants filed a motion to dismiss. 

 On December 10, 2001, plaintiff filed “plaintiff’s contra to 

defendant’s motion to dismiss.”  

Upon review, plaintiff seeks recovery of costs associated 

with successfully defending a common pleas court action brought 

by the Ohio Department of Taxation pursuant to R.C. 5747.19.  

Generally, an award of attorney fees must be predicated upon 

statutory authority.  State ex rel. Gallucci v. Brown (Sept. 26, 

1991), Franklin App. No. 91AP-453, unreported. 

Although plaintiff does not set forth any statutory 

authority for an award of costs, R.C. 2335.39 is Ohio’s version 

of the Federal Equal Access to Justice Act, codified as amended 

at Section 2412, Title 28, U.S. Code.  Boyle v. Ohio State Med. 

Bd. (Aug. 7, 1990), Franklin App. No. 89AP-1186, unreported.  

See, generally, Costantini and Skindell, Fee Shifting in Ohio: An 

Overview of Ohio’s Version of the Equal Access to Justice Act 

(1989), 18 Capital U.L.Rev. 201.  



[Cite as Cohen v. Ohio Dept. of Taxation, 2002-Ohio-420.] 
Like the federal act, the Ohio act was passed to censure 

frivolous government action which coerces a party to resort to 

the courts to protect his or her rights.  Malik v. Ohio State 

Med. Bd. (Oct. 2, 1989), Franklin App. No. 88AP-741, unreported. 

 This serves to “*** encourage relatively impecunious private 

parties to challenge unreasonable or oppressive governmental 

behavior by relieving such parties of the fear of incurring large 

litigation expense.”  Spencer v. NLRB (C.A.D.C.1983), 712 F.2d 

539, 549.   

Pursuant to R.C. 2335.39(B)(1), “a prevailing eligible party 

*** shall file a motion requesting the award with the court 

within thirty days after the court enters final judgment in the 

action or appeal.  ***”  Plaintiff’s civil action was brought 

before the Cuyahoga County Court of Common Pleas, which has the 

exclusive jurisdiction to rule upon plaintiff’s request for costs 

and attorney fees associated with such action.  Therefore, this 

court is without jurisdiction over plaintiff’s claims.  

Defendant’s motion to dismiss is GRANTED and plaintiff’s 

case is hereby DISMISSED.  Court costs are assessed against 

plaintiff.  The clerk shall serve upon all parties notice of this 

judgment and its date of entry upon the journal.   
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