[Cite as Sinclair v. N. Central Correctional Inst., 2003-Ohio-5292.]

IN THE COURT OF CLAIMS OF OHIO

ROGDRIC SINCLAIR

Plaintiff

V. : CASE NO. 2003-04635-AD
NORTH CENTRAL CORRECTIONAL : MEMORANDUM DECISION
INSTITUTION

Defendant

FINDINGS OF FACT

“l) On or about April 16, 2002, employees of defendant, North Central
Correctional Institution (N.C.C.1.), conducted a shakedown search of the living area of
plaintiff, Rogdric Sinclair. Plaintiff related he was removed from his living area/cubicle and
separated from his property during the time defendant’s personnel performed the search.

“2) When the search was completed, plaintiff returned to his living area/cubicle
and discovered his property items had been strewn about the floor of the area.
Furthermore, plaintiff asserted that at sometime after he was separated from his property,
during the course of the shakedown search, several items were stolen.

“3) Defendant’s staff performed a prompt but fruitless search after being informed
of the theft of plaintiff's property.

“4)  Plaintiff filed this complaint seeking to recover $79.61, the replacement cost of
his alleged stolen property which includes a remote control, a set of ear buds, cigarettes,
and other tobacco products. Plaintiff also seeks recovery of the $25.00 filing fee. Plaintiff
has contended his property was stolen as a result of negligence on the part of N.C.C.1.
staff in leaving the items unattended during a shakedown search.

“5) Defendant denied any liability in this matter. Defendant denied plaintiff’s

property was left unsecured to facilitate a theft attempt. Defendant asserted plaintiff has



failed to produce sufficient evidence to establish his property was stolen as a proximate
cause of N.C.C.l. personnel breaching any duty of care in regard to the protection of
property.

“6) On July 31, 2003, plaintiff filed a response to the investigation report. Plaintiff
insisted his property items were left out unattended by N.C.C.I. staff after the search was
completed. Plaintiff reasserted the acts of defendant’s employees facilitated the theft of
the property claimed.

CONCLUSIONS OF LAW

“1) This courtin Mullett v. Department of Correction (1976), 76-0292-AD, held that
defendant does not have the liability of an insurer (i.e., is not liable without fault) with
respect to inmate property, but that it does have the duty to make “reasonable attempts to
protect, or recover” such property.

“2) Although not strictly responsible for a prisoner’s property, defendant had at
least the duty of using the same degree of care as it would use with its own property.
Henderson v. Southern Ohio Correctional Facility (1979), 76-0356-AD.

“3) Plaintiff has the burden of proving, by a preponderance of the evidence, that
he suffered a loss and that this loss was proximately caused by defendant’s negligence.
Barnum v. Ohio State University (1977), 76-0368-AD.

“4) The mere fact that a theft occurred is insufficient to show defendant’s
negligence. Williams v. Southern Ohio Correctional Facility (1985), 83-07091-AD; Custom
v. Southern Ohio Correctional Facility (1985), 84-02425. Plaintiff must show defendant
breached a duty of ordinary or reasonable care. Williams, supra.

“5) Defendantis not responsible for thefts committed by inmates unless an agency
relationship is shown or it is shown that defendant was negligent. Walker v. Southern Ohio
Correctional Facility (1978), 78-0217-AD.

“6) Plaintiff must produce evidence which affords a reasonable basis for the
conclusion defendant’s conduct is more likely than not a substantial factor in bringing about
the harm. Parks v. Department of Rehabilitation and Correction (1985), 85-01546-AD.

“7) Inorder to recover against a defendant in a tort action, plaintiff must produce
evidence which furnishes a reasonable basis for sustaining his claim. If his evidence

furnishes a basis for only a guess, among different possibilities, to any essential issues in



the case, he fails to sustain the burden as to such issue. Landon v. Lee Motors, Inc.
(1954), 161 Ohio St. 82.

“8) Plaintiff has failed to prove, by a preponderance of the evidence, his property
was stolen as a proximate result of any negligence on the part of defendant. Fitzgerald v.
Department of Rehabilitation and Correction (1998), 97-10146-AD.

Having considered all the evidence in the claim file and, for the reasons set forth in
the memorandum decision filed concurrently herewith, judgment is rendered in favor of
defendant. Court costs are assessed against plaintiff. The clerk shall serve upon all

parties notice of this judgment and its date of entry upon the journal.

DANIEL R. BORCHERT

Deputy Clerk
Entry cc:
Rogdric Sinclair, #331-875 Plaintiff, Pro se
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