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 SHAW, P. J. 

{¶1} Plaintiff-Appellant, David Loy, appeals a Hancock County Common 

Pleas Court judgment that dismissed Loy’s complaint for an injunction and 

declaratory relief against Defendant-Appellee, Liberty Township Board of 

Trustees (“Liberty Township”), and granted Liberty Township’s counterclaims, 

ordering an injunction and abatement of the nuisance on Loy’s property.   

{¶2} This case arose in October of 2001, when the Liberty Township 

zoning inspector sent two zoning violation notices to Loy, regarding violations on 

his 9410 County Road 84 property in Liberty Township, Hancock County.  The 

violation notices were sent because Loy was using the property for his auto 

salvage business, Acres of Imported Automobiles.  The notices informed Loy that 

his property was an agricultural zoned district that did not allow for his salvage 

business.  Loy was given until November 9, 2001, to clear the property.  Loy did 
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not comply with the violation notices, nor did he appeal the notices to the Liberty 

Township zoning board of appeals.   

{¶3} In January of 2002, Loy filed a complaint seeking a preliminary 

injunction to “maintain the status quo of the parties pending the Court’s 

determination of Plaintiff’s within Declaratory Judgment action,” and a 

declaratory judgment requesting the court determine whether the use of his 

property qualified as a prior legal nonconforming use.  In February of 2002, 

Liberty Township filed an answer, claiming as an affirmative defense that Loy 

failed to exhaust his administrative remedy of appeal to the board of zoning 

appeals under article XVII, section 1702 of the Liberty Township zoning 

resolution.  Additionally, Liberty Township filed a counterclaim for an injunction 

and abatement of nuisance, claiming that Loy’s use of the property was in 

violation of the 1974 zoning resolution. 

{¶4} Following a one day trial, the court made numerous findings of fact 

and ultimately dismissed Loy’s complaint, while granting Liberty Township’s 

counterclaim.  It is from this judgment Loy appeals, presenting nine assignments 

of error for our review.   
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THE TRIAL COURT COMMITTED JUDICIAL ERROR IN 
DETERMINING THAT AN APPEAL TO THE BOARD OF 
ZONING APPEALS WAS NECESSARY PRIOR TO 
APPELLANT’S FILING FOR AN ACTION FOR 
DECLARATORY RELIEF. 

 
THE TRIAL COURT COMMITTED JUDICIAL ERROR IN 
DETERMING THAT THE APPELLANT DID NOT ASSERT 
THE INVALIDITY OF THE ZONING ORDINANCE. 

 
THE TRIAL COURT ERRED IN DETERMINING THAT THE 
APPELLANT’S BUSINESS REQUIRED JUNK DEALER 
AND/OR MOTOR VEHICLE SALVAGE DEALER 
LICENSURE. 

 
THE TRIAL COURT COMMITTED JUDICIAL ERROR IN 
DETERMINING THAT THE APPELLANT’S BUSINESS 
FAILED TO COMPLY WITH REQUIRED LICENSURE BY 
CONFUSING THE STATE’S DEFINITION OF A JUNK 
YARD WHICH REQUIRES LICENSURE WITH THE 
TOWNSHIP’S DEFINITION WHICH DOES NOT 
NECESSARILY REQUIRE A LICENSE. 

 
THE TRIAL COURT ERRED IN APPLYING LAWS IN 
EFFECT IN 2002, RATHER THAN LAWS IN EFFECT AT 
THE TIME OF ZONING ENACTMENT, TO DETERMINE 
THAT THE APPELLANT’S BUSINESS WAS NOT LEGAL 
AT THE TIME OF THE ZONING ENACTMENT. 

 
THE TRIAL COURT ERRED IN DETERMINING THAT THE 
APPELLANT’S BUSINESS DID NOT MEET LEGAL 
NONCONFORMING STATUS DESCRIBED IN OHIO 
REVISED CODE 519.19, WHEN BOTH REQUIREMENTS, (1) 
EXISTING LAWFUL OPERATION AT THE TIME OF 
ENACTMENT OF ZONING AND (2) NO VOLUNTARY 
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DISCONTINUANCE FOR TWO YEARS OR MORE, WERE 
MET. 

 
THE TRIAL COURT ERRED IN FAILING TO RECOGNIZE 
THAT THE APPELLANT’S FENCING COMPLIED WITH 
AGRICULTURAL REQUIREMENTS AND PROTECTION 
FROM REGULATION OF TOWNSHIP GOVERNMENT AS 
MANDATED BY OHIO REVISED CODE SECTION 519.21(B). 

 
THE TRIAL COURT COMMITTED JUDICIAL ERROR IN 
APPLYING JUNK YARD LAW OF SECTION 4737 OF THE 
OHIO REVISED CODE TO ABATE THE APPELLANT’S 
VEHICLES AND AN AGRICULTURALLY USED FENCE 
WHEN THE APPELLANT WAS NOT A JUNK YARD BY 
STATE DEFINITION. 

 
THE TRIAL COURT ERRED IN PERMITTING MR. K. C. 
COLLETTE TO USE PICTURES AND DOCUMENTS 
WHICH WERE EXAMPLES OF INTENTIONAL 
FALSIFICATION OF EVIDENCE AND/OR TAMPERING 
WITH EVIDENCE EVEN WHEN SUCH BECAME 
PUBLICLY KNOWN IN COURT. 

 

{¶5} Due to the nature of appellant’s claims, we will address his 

assignments of error out of order.   

Assignment of Error No.  7 

{¶6} In the seventh assignment of error, Loy asserts that the court erred in 

failing to find that his perimeter fence was an agricultural fence.  Because Loy 

failed to properly raise this issue below, we cannot consider the issue for the first 



 6

time on appeal.  Further, upon a review of the entire record, we find there is ample 

evidence to support a finding that the fence was not an agricultural fence, 

including Loy’s own application to the zoning board to build the perimeter fence 

for business purposes and Loy’s failure to produce any evidence that the fence was 

built for agricultural purposes.  Accordingly, the seventh assignment of error is 

overruled. 

Assignment of Error No. 9 

{¶7} In the ninth assignment of error, Loy maintains the court erred in 

admitting certain pictures and documents that he claims were falsified.  Generally, 

an appellate court will not consider any error which counsel for a party 

complaining of the trial court's judgment could have called, but did not call, to the 

trial court's attention at a time when such error could have been avoided or 

corrected by the trial court.  State v. Childs (1968), 14 Ohio St.2d 56, 61-62.  

Having failed at the trial court level to object to the introduction of the challenged 

pictures and documents or to raise Loy’s claim concerning the falsification of this 

evidence, Loy cannot now raise this issue for the first time on appeal.  

Accordingly, the ninth assignment of error is overruled. 

Assignments of Error Nos. 1, 2, 3, 4, 5, 6 & 8 
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{¶8} Upon a review of the record, we find that the trial court thoroughly 

addressed all of the relevant factual and legal issues pertaining to the remaining 

assignments of error in its judgment entry dismissing Loy’s complaint and 

granting Liberty Township’s counterclaim.  Accordingly, we hereby adopt the 

final judgment entry of the trial court dated October 7, 2002, incorporated and 

attached hereto as Exhibit A, as our opinion for these assignments of error.  For 

the reasons stated therein, Loy’s remaining assignments of error are overruled. 

{¶9} Having found no error prejudicial to the appellant herein, in the 

particulars assigned and argued, we affirm the judgment of the trial court. 

Judgment affirmed. 

 CUPP and BRYANT, JJ., concur. 
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