[Cite as Bethel v. Chillicothe, 2005-Ohio-5390.]

IN THE COURT OF APPEALS OF OHIO
FOURTH APPELLATE DISTRICT
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DEAN BETHEL,
Plaintiff-Appellant, . Case No. 04CA2782
VS. Released: October 6, 2005
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: ENTRY
Defendant-Appellees. :
APPEARANCES:

James T. Boulger, Chillicothe, Ohio, for Appellant.

Toni L. Eddy, Law Director, Chillicothe, Ohio, for Appellees.

McFarland, J.

{911} Plaintiff/Appellant, Dean Bethel, appeals from the decision of
the Ross County Common Pleas Court denying his request for declaratory
judgment and a writ of mandamus ordering Appellee to promote him to the
position of Assistant Fire Chief and ordering Appellee to provide retroactive
back pay benefits, as well as seniority.

{912} We note that Appellant requests alternate or cumulative remedies

in the form of a request for declaratory judgment and a writ of mandamus.
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R.C. 2721.02 provides for declaratory judgment and states, in pertinent part,
"courts of record may declare rights, status, and other legal relations whether
or not further relief is or could be claimed." The court in State ex rel.
Huntington Insurance Agency, Inc. v. Duryee, Superintendent, 73 Ohio St.3d
530, 1995-Ohio-337, 653 N.E.2d 349, infra, citing R.C. 2731.05, stated that
"[a] writ of mandamus will not be issued when there is a plain and adequate
remedy in the ordinary course of law," and further, that "for an alternative
remedy to constitute an adequate remedy at law, it must be complete,
beneficial and speedy." citing State ex rel. Howard v. Ferreri (1994), 70
Ohio St.3d 587, 592, 639 N.E.2d 1189. We mention this authority because
it is important to our consideration of the remedies sought by Appellant.
According to the foregoing authority, a writ of mandamus should not be
granted if there is an adequate, alternative remedy. Here, Appellant requests
the alternative remedies of declaratory judgment and a writ of mandamus.
{113} We are of the opinion that based on the facts sub judice, a
declaratory judgment would not be a complete remedy unless coupled with
ancillary relief in the nature of a mandatory injunction, or writ of mandamus.
As Huntington Ins., supra, provides, [a] declaratory action, which merely
announces the existence of a duty to be performed, has generally not been

deemed as adequate as the writ of mandamus, which compels performance."
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Citations omitted. Based on this reasoning, we find the question of whether
the request for declaratory judgment was correctly decided to be irrelevant in
light of the fact that absent a corresponding grant of a writ of mandamus,
there is no real power to order performance. While declaratory judgment
may clarify and define specific rights, mandamus provides the teeth to
effectively resolve the matter. A writ of mandamus was, therefore, the
appropriate form of relief to request in this scenario.

{114} However, as a preliminary and ultimately dispositive matter, we
must address whether Appellant's mandamus action should be dismissed for
failure to comply with R.C. 2731.04, which provides "[a]pplication for the
writ of mandamus must be by petition, in the name of the state on the
relation of the person applying, and verified by affidavit. The court may
require notice of it to be given to the defendant, or grant an order to show
cause why it should not be allowed, or allow the writ without notice."
(Emphasis added). Appellant brought his initial complaint and subsequently
the current appeal in his own name, rather than in the name of the state, as
required by R.C. 2731.04.

{915} " 'A writ of mandamus may be denied where the action is not
brought in the name of the state on the relation of the person requesting the

writ'." Gallia County Veterans Service Commission, et al. v. Gallia County
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Board of County Commissioners, et al. (March 6, 1996), Gallia App. No.
95CA13, 1996 WL 103812, citing State ex rel. Huntington Ins. Agency, Inc.
v. Duryee (1995), 73 Ohio St.3d 530, 532, 1995-Ohio-337, 653 N.E.2d 349,
citing Maloney v. Sacks (1962), 173 Ohio St. 237, 238, 181 N.E.2d 268; See,
also, Maloney v. Court of Common Pleas of Allen County (1962), 173 Ohio
St. 226, 227, 181 N.E.2d 270 and Gannon v. Gallagher (1945), 145 Ohio St.
170, 171, 60 N.E. 2d 666. In Gallia, the Appellees did not object to the
statutory violation nor did they assign the violation as an error for this court
to review. As such, we evaluated whether the defect was jurisdictional or
was waived, finally determining that a waiver existed due to the failure to
object to the defect, which ultimately would have allowed the defect to have
been cured at the lower court level.

{116} More recently, the Supreme Court of Ohio addressed the issue
presented in the case sub judice in Blankenship et al. v. Blackwell, Secy. of
State et al., 103 Ohio St.3d 567, 2004-Ohio-5596, 817 N.E.2d 382. In
Blankenship, the court reasoned that "when a failure to comply with R.C.
2731.04 is raised and relators file a motion for leave to amend the caption of
the complaint to specify that the mandamus action is brought in the name of
the state on their relation, [the court has] granted leave to amend so as to

resolve cases on the merits rather than on a pleading deficiency." citing
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State ex rel. Rust v. Lucas Cty. Bd. of Elections, 100 Ohio St.3d 214, 2003-
Ohio-5643, 797 N.E.2d 1254, { 6; See, also, Huntington Ins., supra. The
court further reasoned that "[i]f, however, a respondent in a mandamus
action raises this R.C. 2731.04 defect and relators fail to seek leave to amend
their complaint to comply with R.C. 2731.04, the mandamus action must be
dismissed.” Blankenship at § 36, citing Litigaide, Inc. v. Lakewood Police
Dept. Custodian of Records (1996), 75 Ohio St.3d 508, 664 N.E.2d 521.
(Emphasis added).

{117} Here, although Appellee did not separately assign this violation
for our review, it objected to the R.C. 2731.04 violation in its April 1, 2004,
brief when it brought to the trial court's attention Appellant's failure to meet
the statutory requirements of R.C. 2731.04 and urged the court to deny the
writ. Unfortunately, the trial court did not address this issue in its June 1,
2004, Journal Entry, nor did Appellant move for leave to file an amended
complaint in conformance with the statutory requirements. As such, we find
that Appellee did not waive this statutory defect and Appellant has made no
effort to file an amended complaint. Thus, the current case is before us,
obviously an appropriate scenario for a petition for mandamus, but failing to

conform to the statutory requirements set forth in R.C. 2731.04.
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Accordingly, we hereby dismiss Appellant's appeal based on the foregoing
authority.

APPEAL DISMISSED.
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Harsha J., Dissenting:

{118} In their briefs, the parties address the merits of the court's
decision denying the writ of mandamus. The parties do not raise the issue of
the procedural defect in the complaint, i.e., the improper caption. The
opinion, however, sua sponte raises the issue and dismisses the appeal on
this basis. | disagree with this approach because the defect is not
jurisdictional.

{119} R.C. 2731.04 states that "[a]pplication for a writ of mandamus
must be by petition, in the name of the state on the relation of the person
applying, and verified by affidavit." A writ of mandamus may be denied
where the action is not brought in the name of the state on the relation of the

person requesting the writ. State ex rel. Huntington Ins. Agency, Inc. v.

Duryee (1995), 73 Ohio St.3d 530, 532. Recently, in Blankenship v.

Blackwell (2004), 103 Ohio St.3d 567, 574, the Supreme Court of Ohio
noted: "[W]hen a failure to comply with R.C. 2731.04 is raised and relators
filed a motion for leave to amend the caption of the complaint to specify that
the mandamus action is brought in the name of the state on their relation, we

have granted leave to amend so as to resolve the case on the merits rather
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than on a pleading deficiency. If, however, a respondent in a mandamus
action raises this R.C. 2731.04 defect and relators fail to seek leave to amend
their complaint to comply with R.C. 2731.04, the mandamus action must be
dismissed.” (Internal citations omitted.) And while the Supreme Court of
Ohio decided Blankenship after the trial court issued its decision in this case,
the Court had held essentially the same thing on other occasions. See, e.g.,

Litigaide, Inc. v. Custodian of Records for Lakewood Police Dept. (1996),

75 Ohio St.3d 508.

{1110} Here, the city raised the issue of Bethel's failure to comply with
the requirements of R.C. 2731.04 in its trial brief. Although the city raised
the issue, Bethel did not move to amend the caption of his complaint. Thus,
under the authority cited above, the trial court should have dismissed the
mandamus action. See, e.g., Litigaide. However, the city has not filed a
cross-assignment of error raising this issue. In fact, neither party even
mentions the R.C. 2731.04 defect on appeal.

{1111} The question before us is whether we must sua sponte dismiss
the appeal of a mandamus action as a result of Bethel's failure to caption the

case in the name of the state. It's important to note that Blankenship,

Litigaide, and Duryee were all original actions; whereas, this case is a direct

appeal. Thus, those decisions do not answer the question presented here.
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{112} In Gallia Cty. Veterans Serv. Comm. V. Gallia Cty. Bd. of Cty.

Commirs. (March 6, 1996), Gallia App. No. 95CA13, we addressed whether
the failure to caption a mandamus action in the name of the state is a
jurisdictional defect or a waivable defect. In that case, the appellant did not
object to the failure to comply with R.C. 2731.04 in the trial court. Nor did
they assign it as error on appeal. After considering the issue, we concluded
that the defect is not jurisdictional. Rather, we concluded that any error in
failing to bring a mandamus action in the name of the state can be waived.

See, also, Peterbilt of Northwest Ohio v. Caltrider, Hancock App. No. 5-99-

42, 2000-Ohio-1616; Smithberger v. Woodsfield (June 10, 1983), Monroe

App. No. 565.

{1113} In the present case, the city did object to the defect in the trial
court. Thus, they preserved any error for appeal. However, they have not
asserted this defect as an alternative basis for affirming the trial court in a
cross-assignment of error. Since the defect is not jurisdictional and it is only
procedural, | see no reason for this court to sua sponte raise the issue and
dismiss the action. Instead, | would address the merits of the parties'

arguments.
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JUDGMENT ENTRY

It is ordered that the APPEAL BE DISMISSED and that the
Appellees recover of Appellant costs herein taxed.

The Court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this Court directing
the Ross County Common Pleas Court to carry this judgment into execution.

Any stay previously granted by this Court is hereby terminated as of
the date of this entry.

A certified copy of this entry shall constitute the mandate pursuant to
Rule 27 of the Rules of Appellate Procedure.
Exceptions.
Abele, P.J.: Concurs in Judgment only.
Harsha, J.: Dissents with Dissenting Opinion.

For the Court,

BY:

Matthew W. McFarland, Judge

NOTICE TO COUNSEL

Pursuant to Local Rule No. 14, this document constitutes a final
judgment entry and the time period for further appeal commences from
the date of filing with the clerk.
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