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Farmer, J.

{1} Plaintiffs-Appellants, Keith Stein and Amanda Stein (hereinafter
collectively referred to as "appellants"”), appeal from the judgment entered in the
Richland County Court of Common Pleas vacating a default judgment entered in favor
of appellants and against defendants-appellees, Clancy Wyatt and Betty Roush
(hereinafter collectively referred to as "appellees”). Appellants assigned as error:

I

{12} "THE TRIAL COURT ERRED IN GRANTING BOTH DEFENDANTS'-
APPELLEES', CLANCY WYATT AND BETTY ROUSH, MOTION FOR RELIEF FROM
JUDGMENT PURSUANT TO OHIO RULE OF CIVIL PROCEDURE 60(B) AND ERRED
IN HOLDING THE PRIOR ORDER AND JUDGMENT ENTRY ISSUED BY THE
COURT IN THIS CASE ON DECEMBER 11, 2002 IS VACATED AND DEFENDANTS
ARE RELIEVED FROM SAID JUDGMENT. THIS CASE SHALL BE RETURNED TO
THE ACTIVE DOCKET OF THE COURT FOR DETERMINATION UPON ITS MERITS.'
FURTHER THE TRIAL COURT ERRED IN GRANTING DEFENDANTS'-APPELLEES',
CLANCY WYATT AND BETTY ROUSH, MOTION FOR LEAVE TO FILE ANSWER."

{13} On September 30, 2002, appellants filed a complaint against appellees in
the Richland County Court of Common Pleas seeking damages for breach of contract,
unjust enrichment, fraud and misrepresentation. Service of the summons and complaint
upon appellees was accomplished on October 18, 2002.

{4} On November 22, 2002, appellants filed a motion for default judgment
pursuant to Civ.R. 55 on the basis that appellees failed to file a timely answer or

otherwise respond to appellants’ complaint. On December 11, 2002, the trial court



granted appellants’ motion for default judgment and entered judgment in favor of
appellants and against appellees in the amount of $65,608.40 plus interest, costs, and
attorneys fees in the amount of $1,021.50.

{15} On December 18, 2002, appellees filed a motion for relief from the default
judgment pursuant to Civ.R. 60(B). Appellees sought relief from the trial court's
judgment entered on December 11, 2002, claiming, by way of affidavit, that they failed
to file an answer or otherwise respond to appellants’ complaint because appellees were
involved in a medical emergency. As a result of that medical emergency, appellees
claim that they were distracted and distressed and failed to understand the necessity to
file an answer within twenty-eight days.

{16} On December 27, 2002, the trial court granted appellees’ motion and
vacated the judgment entered on December 11, 2002. The court also reinstated the
matter and granted leave to appellees to file an answer to the complaint. Appellants
have appealed these decisions in a timely manner.

I

{17} Through their sole assigned error, appellants maintain the trial court erred
in vacating the default judgment entered in their favor and against appellees. In GTE
Automatic Electric, Inc. v. ARC Industries, (1976) 47 Ohio St.2d 146, the Ohio Supreme
Court held:

{118} "To prevail on a motion brought under Civ.R. 60(B), the movant must
demonstrate that: (1) the party has meritorious defense or claim to present if relief is
granted; (2) the party is entitled to relief under one of the grounds stated in Civ.R.

60(B)(1) through (5); and (3) the motion is made within a reasonable time, . . . ."



{19} In the instant case, appellees submitted an affidavit claiming they had a
meritorious defense. Said affidavit also provided evidence that appellees failed to file a
timely answer to appellants’ complaint because of a medical emergency. Appellees
also asserted through this affidavit that as soon as they were made aware of the trial
court's judgment entered against them, they filed their motion to vacate.

{1110} The question of whether relief should be granted is left to the sound
discretion of the trial court. See Griffey v. Rajan (1987) 33 Ohio St.3d 75, 77. Itis well
settled that an abuse of discretion connotes that the trial court acted arbitrarily and
capriciously. We cannot, from the state of this record, conclude that the trial court
abused its discretion in granting appellees' motion for relief.

{111} Accordingly, we hereby overrule appellants' sole assigned error and
remand this matter to the trial court for further proceedings according to law.

{1112} The judgment of the Court of Common Pleas of Richland County, Ohio is
hereby affirmed.

By: Farmer, J. and
Wise, J. concur.

Hoffman, P.J. concurs separately.
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Hoffman, P.J., concurring

{113} I concur in the majority’s analysis and disposition of appellants’ sole
assignment of error.

{114} 1 write separately only to note an additional reason for doing so. The Clerk
of Courts included an additional form headed “Notice of Hearing or Proceeding,”
together with the Summons and certified copy of the Complaint. That notice indicated
the initial scheduling conference would be held January 29, 2003. Given the appellee’s
medical emergency, and possible confusion caused by the notice as to when appellees
were first required to respond, the trial court did not abuse its discretion granting

appellees relief from judgment.

JUDGE WILLIAM B. HOFFMAN
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