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{1} Defendant-appellant Charles R. Bowling appeals from the July 25, 2005,

Sentencing Entry of the Knox County Court of Common Pleas.



{12} Plaintiff-appellee is the State of Ohio.

STATEMENT OF THE FACTS AND CASE

{13} On April 5, 2005, Appellant was indicted on six counts of Deception to
Obtain a Dangerous Drug, in violation of R.C. 2925.22(A) and one count of Failure to
Register as a Sexual Offender, in violation of R.C. 2950.04(A).

{114} Appellant was convicted in Florida on May 8, 1997, of one count of
Attempted Capital Sexual Battery in violation of Florida Statutes No. 794.011(2)(A) 1997
and 777.04(1) 1997.

{15} On July 7, 2005, Appellant entered a plea of guilty to three counts of
Deception to Obtain a Dangerous Drug and the one count of Failure to Register as a
Sexual Offender. The State of Ohio moved the trial court to dismiss the remaining three
counts of Deception to Obtain a Dangerous Drug.

{6} On July 22, 2005, Appellant was sentenced to a definite term of fifteen
(15) months in prison on each of the three counts of Deception to Obtain a Dangerous
Drug and three (3) years on the count of Failure to Register as a Sexual Offender. All
sentences were ordered to be served concurrently.

{17} Appellant now appeals, raising the following assignment of error:

ASSIGNMENTS OF ERROR

{118} “I. THE DEFENDANT-APPELLANT’'S CONVICTION AND SENTENCE TO
A TERM OF THREE (3) YEARS IN PRISON FOR THE CHARGE OF FAILURE TO
REGISTER AS A SEXUAL OFFENDER IN VIOLATION OF R.C. 2950.04(A) IS VOID

AS A MATTER OF LAW.



{19} “ll. THE DEFENDANT-APPELLANT WAS INCORRECTLY INDICTED
FOR A FELONY OF THE THIRD DEGREE IN VIOLATION OF R.C. 2950.04 AND
THEREFORE HIS CONVICTION AND SENTENCE TOA TERM OF THREE YEARS IN
PRISON IS VOID AS A MATTER OF LAW .”

l.

{110} Appellant, in his first assignment of error, argues that his conviction and
resulting sentence on the charge of failing to register is void as a matter of law. We
disagree.

{111} Specifically, Appellant argues that R.C. 2950.99, as amended on April 29,
2005, was applied to him retroactively and that such was unconstitutional. Appellant
submits that Revised Code Section 2950.99 cannot be applied to him under the
prohibition against retroactive laws set forth in Article 1l, Section 28, of the Ohio
Constitution.

{112} Upon review, this error is overruled on the authority of State v. Cook
(1998), 83 Ohio St.3d 404, 700 N.E.2d 570 and State v. Nosic (Feb. 1, 1999), Stark
App. N0.1997CA00248. The Cook court determined that the registration, verification
and notification portions of H.B. 180 did not violate the prohibition against retroactive
laws. Citing the New Jersey Supreme Court in Doe v. Poritz (1995), 142 N.J. 1, 662
A.2d 367, Cook (p. 412) sets forth the following: "if the law did not apply to previously
convicted offenders, notification would provide practically no protection now, and
relatively little in the near future. The Legislature reached the irresistible conclusion that
if community safety was its objective, there was no justification for applying these laws

only to those who offend or who are convicted in the future, and not applying them to



previously convicted offenders ... The Legislature concluded that there was no
justification for protecting only children of the future from the risk of reoffense by future
offenders, and not today's children from the risk of reoffense by previously convicted
offenders, when the nature of those risks were identical ...". Cook (p. 414) further states,
"[tlo hold otherwise would be 'to find that society is unable to protect itself from sexual
predators by adopting the simple remedy of informing the public of their presence.’'
"(Citing Doe v. Poritz, 142 N.J. at 109, 662 A.2d at 422)
{113} Appellant’s first assignment of error is, therefore, overruled.
.

{114} In his second assignment of error, Appellant argues that it was error for
him to be indicted for a third degree felony with regard to the charge of failing to
register. We disagree.

{115} Appellant argues that the crime for which he was charged and convicted
of a first degree felony in Florida would have been charged as Gross Sexual Imposition
in Ohio, a felony of the fifth degree. Appellant further argues that he therefore should
only have been charged with a fifth degree felony charge of Failure to Register as a
Sexual Offender under R.C. 2950.99.

{116} Upon review this Court finds that Florida court’s sentencing order stated:

{1117} “The Defendant has been convicted of or has been found to have
committed, regardless of adjudication, or has pled nolo contender or guilty to attempted
capital sexual battery, a capital life, or first degree felony violation of Chapter 794 or s.

847.0145 or of a similar law or another jurisdiction, on the 8 day of May, 1997.”



{118} We therefore find that the crime for which Appellant was convicted in
Florida was a felony of the first degree. We find no authority for re-interpreting or re-
categorizing crimes for which an appellant has been convicted in another state.

{1119} Appellant’s second assignment of error is overruled.

{120} Accordingly, the judgment of the Knox County Court of Common Pleas is

affirmed.

By: Boggins, J.
Wise, P.J. concurs

Hoffman, J. dissents

JUDGE JOHN F. BOGGINS

JUDGE JOHN W. WISE

JUDGE WILLIAM B. HOFFMAN

Hoffman, J., dissenting

{1121} | respectfully dissent from the majority opinion.

{1122} 1 believe the majority misapplies State v. Cook and State v. Nosic. Those
cases dealt with the retroactive application of H.B. 180; specifically R.C. 2950.09
regarding classification of an offender as a sexual predator. The Cook Court based its
conclusion on the fact the registration and address verification provisions of R.C.

Chapter 2950 are di minimus procedural requirements; therefore, remedial in nature



and not violative of the ban on retroactive laws set forth in Section 28, Article Il of the
Ohio Constitution.

{9123} The case sub judice involves a retroactive application of a substantive,
rather than merely remedial, provision of the statue. Unlike the di minimus procedural
requirements in Cook, the retroactive application of the amendment to R.C. 2950.99 in
the case sub judice creates criminal felony sanctions. Accordingly, | must dissent from

the majority opinion.*

JUDGE WILLIAM B. HOFFMAN
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! Given my position on appellant’s first assignment of error, | would find appellant’s
second assignment of error moot.



For the reasons stated in our accompanying Memorandum-Opinion on file, the
judgment of the Knox County Court of Common Pleas is affrmed. Costs assessed to

appellant.

JUDGE JOHN F. BOGGINS

JUDGE JOHN W. WISE

JUDGE WILLIAM B. HOFFMAN
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