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 ANNE L. KILBANE, P.J. 
 

{¶1} A.F. appeals from an order of Juvenile Court Judge Janet 

Burney that adjudged him delinquent on the offense of attempted 

rape and sentenced him to one year in Ohio Department of Youth 

Services, (“ODYS”).  He claims reversible error because the 

juvenile court failed to supply a complete record of the 

proceedings for this appeal.  We reverse and remand. 

{¶2} From the record we glean the following:  Fourteen-year-

old P.M. was serving time at a Youth Development Center (“YDC”) in 

Hudson, Ohio, and shared a room with three other boys.  Around 

10:00 p.m. on July 18, 2002, Youth Leader Edna Caldwell was making 

nightly rounds when she heard someone, later identified as P.M., 

scream.  She immediately entered the room and found P.M. sitting on 



the edge of his bed, naked and crying.  She and a colleague wrapped 

him in a blanket and took him from the room.  He told her that two 

boys held him down and removed his clothes while A.F. grabbed a rod 

from a mini-blind and raped him.  

{¶3} A delinquency complaint was filed against then fifteen-

year- old A.F. charging him with one count of an offense that would 

be rape under R.C. 2907.021, and a second count of attempted rape2. 

 Trial began on October 15, 2002, before Magistrate William 

Fraunfelder, and the prosecution presented two witnesses: J.M., one 

of the roommates on the night of the incident, and Ms. Caldwell.  

The victim was unavailable because he had been released from YDC 

and the trial was continued until November 14, 2002.  Although the 

record on appeal lacks the transcript of the November 14th 

adjudicatory hearing, the court docket and the parties’ briefs 

indicate the trial continued as scheduled.  The rape charge was 

dismissed on a Crim.R. 29 motion, and A.F. was adjudged delinquent 

on the count of attempted rape.  

{¶4} A dispositional hearing was later conducted before Judge 

                     
1The first count was later dismissed with prejudice. 

2R.C. 2907.02, R.C. 2923.02. 



Burney who adjudged him delinquent on one count of attempted rape 

and sentenced him to one year in ODYS.   

{¶5} A.F. sets forth a single assignment of error which 

states: 

THE TRIAL COURT COMMITTED REVERSIBLE ERROR BY FAILING TO 
COMPLY WITH THE MANDATES OF JUVENILE RULE 37 WHEN IT FAILED 
TO SUPPLY A COMPLETE RECORD OF APPELLANT’S ADJUDICATORY 
PROCEEDING.  

 
{¶6} A.F. argues that the unavailability of the November 14, 

2002, transcript precludes our meaningful review and mandates 

reversal. We agree.  The preservation of juvenile court proceedings 

are governed by Juv.R. 37 which states:  

Record of Proceedings 
The juvenile court shall make a record of adjudicatory and 
dispositional proceedings in abuse, neglect, dependent, 
unruly and delinquent cases; and proceedings before 
magistrates.  In all other proceedings governed by these 
rules, a record shall be made upon request of a party or 
upon motion of the court.  The record shall be taken in 
shorthand, stenotype, or by any other adequate mechanical, 
electronic or video recording device. 

 
{¶7} This court has consistently held that the juvenile 

court's failure to follow the requirements of Juv.R. 37, as amended 

July 1, 1996, mandates reversal.3 

                     
3See In re B.E. (July 24, 2003), Cuyahoga App. No. 81781, 



{¶8} The state contends that A.F. should have filed an App.R. 

9(C) statement for the portion of the missing transcript. 

{¶9} This issue was addressed in In re Hart which stated: 

“This court is now called to balance the appellant’s duty 
under App.R.9 to see that the record, including the 
transcript, is filed with the appellate court and the 
court’s duty to provide for the recording of the transcript 
pursuant to Juv.R. 37(A).  Although in Miller, supra, 
[Miller held indigent parent has a constitutional right to a 
transcript] turned on the question of indigency, the basic 
principles are applicable to the case sub judice. * * * The 
appellate rule does not absolve the trial court from 
complying with the rules of procedure and recording a 
hearing in the first place.” 
 
{¶10} We find that App.R. 9(C) does not excuse an obligation to 

provide a complete record as required under Juv.R. 37.   

{¶11} The judgment is reversed and the cause is remanded.  

 

 TIMOTHY E. McMONAGLE and KENNETH A. ROCCO, JJ., concur. 
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It is ordered that appellant recover of appellee its costs 

herein taxed.  

The court finds there were reasonable grounds for this appeal.  

It is ordered that a special mandate issue out of this court 

directing the Cuyahoga County Court of Common Pleas, Juvenile 

Division, to carry this judgment into execution.  

A certified copy of this entry shall constitute the mandate  

pursuant to Rule 27 of the Rules of Appellate Procedure. 

 

 

 
                              
    ANNE L. KILBANE  

PRESIDING JUDGE 
 
 
 
 
 
 
 
 
 
 
 
N.B.  This entry is an announcement of the court's decision.  See App.R. 
22(B), 22(D) and 26(A); Loc.App.R. 22.  This decision will be journalized 
and will become the judgment and order of the court pursuant to App.R. 
22(E) unless a motion for reconsideration with supporting brief, per 



App.R. 26(A), is filed within ten (10) days of the announcement of the 
court's decision.  The time period for review by the Supreme Court of 
Ohio shall begin to run upon the journalization of this court's 
announcement of decision by the clerk per App.R. 22(E).  See, also, 
S.Ct.Prac.R. II, Section 2(A)(1). 
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