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 ROCCO, KENNETH A., J. 

{¶1} Defendant-appellant Peter Mayes appeals from his convictions and the 

subsequent sentences imposed for two counts of attempted forcible rape, one count of 

forcible rape, and one count of gross sexual imposition.  Appellant further challenges the 

trial court’s classification of him as a sexual predator. 

{¶2} In his five assignments of error presented by and through counsel, appellant 

makes the following assertions: his convictions for attempted rape and gross sexual 

imposition were based upon insufficient evidence; the trial court improperly denied his 

motion for a mistrial after the jury heard testimony concerning his prior conviction for 

robbery; the trial court’s imposition of consecutive sentences upon him is unsupported in 

the record; the total sentence imposed by the trial court is inconsistent with sentences 

imposed on other offenders; and, the determination he is a sexual predator lacks adequate 

evidentiary support. 

{¶3} Appellant also has submitted an appellate brief pro se in which he further 

asserts trial counsel rendered constitutionally ineffective assistance. 

{¶4} Following a thorough review of the record, this court disagrees with all of 

appellant’s assertions.  Consequently, his convictions and sentences, together with the trial 

court’s classification of him as a sexual predator, are affirmed.  



 
{¶5} Appellant’s convictions result from his original relationship with the victim’s 

mother “MJ,”1 a registered nurse.  Appellant, who was forty-four years old at the time, had 

become acquainted with MJ in late 1999, just after her separation from her husband, AW, 

the father of her two children,2 a boy aged fifteen and a girl, R, aged thirteen.3 

{¶6} Three months after AW left the household, appellant moved in and began an 

intimate relationship with MJ.  For nearly a year thereafter, appellant was one of MJ’s 

children’s male authority figures.  Appellant shared an interest in small animals with R; 

both of them kept as pets a number of hamsters and gerbils.  

{¶7} By July 2001, MJ had broken off her increasingly stormy relationship with 

appellant, become involved with another man, and moved with her children to his home in 

Wadsworth, Ohio.  She and appellant, however, shared mutual friends.  Consequently, 

after her move, MJ made some effort to be amicable toward appellant.  

{¶8} Appellant appeared to reciprocate her effort.  In late 2001, knowing MJ was 

unemployed, he offered her a job painting with him for a few days.  He also invited MJ to 

see his new apartment in Rocky River, Ohio. 

{¶9} During all this time, MJ also cooperated with AW in giving him visitation with 

the children.  MJ eventually obtained a nursing position in Wadsworth.  Subsequently, she 

                                                 
1 
 Pursuant to this court’s policy, the identity of the victim is shielded; therefore, she 

and her family members are referred to only by their initials. 

2 
 During trial, R’s parents were compelled to inform her for the first time that AW was 

not her biological father. 

3R was born on September 12, 1988. 



 
and AW arranged for him to take the children to his home in North Olmsted, Ohio on 

alternate weekends.  These generally were the weekends MJ was scheduled for work.   

{¶10} Through appellant’s occasional contact with MJ, he became aware of this 

arrangement.  He telephoned MJ in February 2002 and expressed a wish to continue his 

relationship with her children.  Appellant suggested he could do so partially by acting as a 

“facilitator” of MJ’s visitation arrangement for the children with AW.  He had time, 

transportation, and an apartment located near AW’s place of employment. 

{¶11} MJ cautioned appellant that the schedule was flexible.  When she mentioned 

that sometimes her son decided at the last minute to remain home, appellant indicated he 

would not take the decision personally, since he had become especially fond of R due to 

their shared interest.  He persuaded MJ to try the arrangement. 

{¶12} Appellant’s first weekend as “facilitator” seemed to proceed normally, 

although, as MJ had predicted, her son decided to stay home rather than to visit AW’s 

house.  Appellant went to Wadsworth, picked up only R, and returned to the Cleveland 

area.  Since AW was working that night, R spent it at appellant’s apartment.  The following 

morning, appellant transferred R to AW for the remainder of the weekend. 

{¶13} The second time appellant acted as “facilitator” occurred on the weekend of 

March 22, 2002.  Since MJ’s son had obtained two tickets to a concert for that Friday 

evening, it was decided that AW would pick the boy up at appellant’s apartment, the two of 

them would go to the event, and the following morning appellant would drive R to AW’s 

house.  The arrangement proceeded as planned.  AW noticed that R seemed somewhat 

withdrawn that day and the next, but she did not mention any distress.  He returned the 

children to MJ on Sunday evening. 



 
{¶14} R went to school the next morning as usual.  Before school had ended for the 

day, MJ had been approached by Jeremy Staats, a young man whom R regarded as a 

“surrogate” older brother.  Staats told MJ that R twice had confided in him, and that in view 

of the information she gave, he could no longer keep the confidence.  He indicated that, 

upon her return home the previous evening, R disclosed appellant had sexually assaulted 

her for the second time.  

{¶15} After questioning Staats, MJ privately confronted R.  R at that time told MJ 

that, both times she had visited appellant’s apartment, he had placed his fingers inside her 

vagina and had unsuccessfully tried to put his penis into her vagina.  MJ immediately took 

R to the hospital. 

{¶16} Once there, R described what had occurred first to Donna Abbott, a nurse 

practitioner.  After her physical examination, R described the incidents again to Wendy 

Facchini, a social worker.  R’s descriptions to each person were consistent, and she 

indicated appellant had taken similar actions during each incident. 

{¶17} As R described the incidents, appellant waited until she had dropped off to 

sleep before waking her by removing the garments she wore on her lower extremities.  

While he pushed aside any of R’s attempts to disengage herself, the first time appellant 

placed her hand on his penis and “made her play with it,” then unsuccessfully tried to place 

his penis into her.  The second time, he placed some of his fingers into her vagina and 

moved them around, as if to stretch its area; he then applied some type of lubricating 

ointment or oil to her before attempting, but again failing, to penetrate her vagina with his 

penis.  Both times, he replaced her clothing, and “cried” while he “begged” her not to tell 

anyone what he had done and “promised” he would not do it again. 



 
{¶18} Facchini notified the Rocky River police department.  That same night, two 

officers drove to Wadsworth to obtain items from the backpack R had used as an overnight 

bag.  MJ noticed R’s diary was missing even as she handed over the underclothing R had 

brought home.  R had told both MJ and Staats that on March 22, she had recorded the first 

incident in her diary upon her arrival at appellant’s apartment, but that she could not find 

the diary before she left appellant’s apartment on March 23. 

{¶19} Appellant subsequently was indicted on six counts.  The first three related to 

the March incident, charging him with: (1) attempted rape, R.C. 2923.02/2907.02(A)(2); (2) 

rape, R.C. 2907.02(A)(2); and, (3) kidnapping, R.C. 2905.01.  The remaining three related 

to the February incident, charging appellant in count 4  with attempted rape; count 5 with 

gross sexual imposition, R.C. 2907.05; and count 6 with kidnapping.  Appellant’s case 

eventually proceeded to a jury trial. 

{¶20} After the state presented its evidence, the trial court granted appellant’s 

motion for dismissal as to count 6.  Ultimately, the jury acquitted appellant of the remaining 

kidnapping count, but found appellant guilty of two counts of attempted forcible rape, one 

count of forcible rape, and one count of gross sexual imposition. 

{¶21} The trial court determined appellant to be a sexual predator before 

sentencing him to consecutive terms of incarceration that totaled twenty-four years. 

{¶22} Appellant presents five assignments of error by and through counsel, and 

presents an additional assignment of error pro se.  Appellant’s first assignment of error 

states: 

{¶23} “I.  Evidence presented was insufficient to support the attempted rape and 

gross sexual imposition convictions.” 



 
{¶24} With regard to his convictions that related to the first incident, appellant 

argues the state failed to present sufficient evidence to establish the date the offenses 

occurred.  Appellant contends on this basis his motion for acquittal should have been 

granted as to these two charges.  Appellant is incorrect. 

{¶25} The precise date of an offense is neither always a material element of the 

crime charged nor always essential to the validity of a conviction.  State v. Madden (1984), 

15 Ohio App.3d 130; State v. Gingell (1982), 7 Ohio App.3d 364.  A precise date is an 

essential element only under certain circumstances. 

{¶26} In cases of sexual assault upon a minor, the date constitutes an essential 

element only when: (1) the entire prosecution focuses on one specific date; (2) the 

defendant presents an alibi defense for that specific date; but, (3) another incident is 

mentioned during trial.  State v. Kinney (1987), 35 Ohio App.3d 84, at headnote 2.  In the 

foregoing circumstances, “the absence of specifics truly prejudices the accused’s ability 

fairly to defend himself,” and, thus, the state has failed to supply an essential element of 

the crime.  State v. Gingell, supra, at 368. 

{¶27} Those circumstances did not exist in this case.  R, and the persons close to 

her, testified that she stayed overnight at appellant’s apartment on only two occasions.  

These occasions were ones in which appellant volunteered to transfer the children from 

MJ’s Wadsworth home to AW.  The witnesses testified AW took the children on alternating 

weekends, the son did not desire to go the first time, and the March 22, 2002 date was 

fixed by both the concert and R’s subsequent disclosures; therefore, the first incident must 

have occurred approximately two weeks or a month previously. 



 
{¶28} Since appellant presented no alibi defense for either of these incidents, the 

specific date of the first did not constitute an essential element of the crimes.  The trial 

court, therefore, committed no error in denying appellant’s motions for acquittal on these 

counts.  Id. 

{¶29} Appellant’s second assignment of error states: 

{¶30} “II.  The trial court erred when it denied appellant’s motion for a mistrial after 

testimony relating to appellant’s criminal history.” 

{¶31} Appellant argues that social worker Facchini’s “slip of the tongue” on direct 

examination compromised his right to a fair trial and thus required the trial court to grant his 

motion for a mistrial following her testimony. 

{¶32} In considering appellant’s argument, this court initially notes appellant’s 

motion was untimely; he presented it to the trial court only after Facchini had completed all 

of her testimony, including cross-examination.  This court further notes no secret had been 

made that appellant had an earlier conviction during his trial; in fact, the witnesses 

established that R based her decision to conceal the incidents partly upon appellant’s 

tearful declaration to her that he did not want to return “to jail.” 

{¶33} Moreover, Facchini neither finished stating the specific offense, nor did the 

offense to which she began to refer relate to the crimes for which appellant had been 

charged in this case.  As Facchini started to answer the prosecutor’s question about 

something MJ had stated to her, the prosecutor interrupted her.  Thus, Facchini only got as 

far as saying appellant “had been in jail for rob--” before the subject was abandoned. 



 
{¶34} Finally, the trial court later instructed the jury concerning the proper use of 

any evidence of appellant’s previous conviction; the jury is presumed to have followed the 

instructions.  State v. Zuern (1987), 32 Ohio St.3d 56, 61. 

{¶35} Under all these circumstances, the trial court did not abuse its discretion in 

denying appellant’s motion for a mistrial.  State v. Glover (1988), 35 Ohio St.3d 18. 

{¶36} Appellant’s third and fourth assignments of error state: 

{¶37} “III.  The trial court erred in ordering consecutive sentences which were not 

supported by the record. 

{¶38} “IV.  The trial court erred in imposing sentences which are inconsistent with 

similar sentences for similar offenders as required in R.C. 2929.11(B).” 

{¶39} Although appellant did not receive the maximum terms for his convictions, he 

argues his sentences should be vacated for the trial court’s failure to comply with both R.C. 

2929.14(E) and R.C. 2929.11(B).  Appellant essentially contends that his total sentence for 

the crimes he committed was excessive.  This court disagrees. 

{¶40} R.C. 2929.14(E) sets forth the findings necessary in order to impose any 

sentences for multiple offenses consecutively.  R.C. 2929.11(B) reminds the trial court the 

sentence should be “consistent with sentences imposed for similar crimes committed by 

similar offenders.”  This court concludes the comments by the trial court in this case, when 

placed in context, adequately met the foregoing requirements. 

{¶41} As the transcript of appellant’s sentencing hearing demonstrates, the trial 

court decided to impose the terms consecutively because: (1) they were necessary to 

protect the public; (2) they were warranted by appellant’s conduct; and, (3) the harm 



 
caused to the victim was so great as to justify multiple prison terms in order to reflect the 

seriousness of appellant’s conduct in committing all of the offenses. 

{¶42} Moreover, the trial court additionally stated its underlying reasons for its 

decision by describing what it considered the most salient features of the sequence of 

events.  Appellant committed the acts on separate occasions, obtaining care of R for only 

nefarious purposes.  The trial court found R’s testimony “compelling” in that “there was 

deception, there was a breach of trust, [and] there was psychological harm, especially after 

there was a promise not to do it again.” 

{¶43} These comments thus demonstrate the trial court fulfilled its R.C. 2929.14(E) 

obligations.  State v. Rodeback, Cuyahoga App. No. 80151, 2002-Ohio-2739; State v. 

Bolton, Cuyahoga App. No. 80263, 2002-Ohio-4571. 

{¶44} Appellant further challenges the “proportionality” of his sentences, 

contending the trial court failed to consider whether the total sentence of twenty-four years 

was consistent with those imposed for similar crimes committed by similar offenders. 

{¶45} R.C. 2929.11(B), however, does not require the trial court to engage in an 

analysis on the record to determine whether defendants who have committed similar 

crimes have received similar punishments.  Rather, the statute indicates the trial court’s 

comments made at the hearing should reflect the court considered that aspect of the 

statutory purpose in fashioning the appropriate sentence.  State v. Edmonson, 86 Ohio 

St.3d 324 at 326-327, 1999-Ohio-110.  This court’s review is limited to a determination of 

whether the sentence is contrary to law.  State v. Haamid (June 28, 2001), Cuyahoga App. 

Nos. 78220, and 78221. 



 
{¶46} Appellant directs this court’s attention to nothing in the record that supports a 

conclusion the trial court failed to engage in the analysis.  Indeed, the trial court’s 

comments in this case demonstrate it believed appellant’s conduct to be particularly 

egregious.  After previously having been convicted of several offenses, including a 

sexually-oriented one, appellant nevertheless proceeded to use his position as a father-

figure to R to victimize her.  In spite of the circumstances, the trial court did not impose the 

maximum terms for appellant’s convictions, but ordered most of the terms to be served 

consecutively. 

{¶47} The trial court’s total order of sentence in this case, moreover, is 

proportionate to others reviewed by this court in similar cases; therefore, it will not be 

disturbed.  State v. Hunt, Cuyahoga App. No. 81305, 2003-Ohio-175; State v. Bolton, 

supra; State v. Wellman (May 18, 2000), Cuyahoga App. No. 76219; State v. Murphy (July 

30, 1998), Cuyahoga App. No. 71775. 

{¶48} Appellant’s fifth assignment of error states: 

{¶49} “V.  The evidence was insufficient, as a matter of law, to prove ‘by clear and 

convincing evidence’ that appellant is ‘likely to engage in the future in one or more sexually 

oriented offenses’.” 

{¶50} Appellant argues the trial court’s classification of him as a sexual predator 

lacks foundation in the evidence presented.  He contends the evidence was inadequate to 

establish the likelihood of his future criminal sexual conduct.  Based upon the record, 

appellant’s argument is unpersuasive. 

{¶51} R.C. 2950.09(B)(2) provides the factors a trial court is to consider in making a 

classification determination.  Many of the listed factors involve conviction data that may be 



 
found in the court’s file, but the list is not designed to be exclusive; the court must 

“consider all relevant factors.”  State v. Eppinger, 91 Ohio St.3d 158 at 164, 2001-Ohio-

247.  (Emphasis added.) 

{¶52} Neither of the parties in this case elected to present to the court any 

psychological assessments, thus, the trial court had to rely upon the documentary evidence 

presented by the state and its observations of appellant’s behavioral pattern. 

{¶53} The state presented evidence that appellant had a long criminal record that 

began in the State of Florida when appellant had been in his mid-twenties.  By 1983, at the 

age of twenty-eight, appellant had relocated to Ohio, where he was convicted in Richland 

County of a theft offense and received probation.  Soon thereafter, appellant additionally 

was indicted in Lorain county on a charge of, inter alia, corruption of a minor.  Appellant’s 

victim was fourteen years old. 

{¶54} Appellant entered into a plea agreement that reduced that corruption of a 

minor charge to one of gross sexual imposition; he pleaded guilty to that charge and the 

others listed in the indictment, and was incarcerated until 1988.  In 1992, he resumed his 

criminal activities; ultimately he returned to prison for five years for his convictions for theft 

offenses in two Cuyahoga county cases.  Appellant remained on parole until 1999.  He 

began his relationship with MJ in late 1999.   

{¶55} The trial court found it significant that appellant had numerous previous 

convictions, especially one for a sexual offense involving a fourteen-year old victim, but 

apparently he had not participated in any available programs for sexual offenders during 

his incarcerations. 



 
{¶56} Furthermore, the trial court found “plenty of evidence” of a “demonstrated 

pattern of abuse” of the victim in the instant case, “no question.”  It believed the forty-six 

year old appellant’s “pleading” and “crying” constituted a type of cruelty toward the 

thirteen year-old victim, to whom he was like a father, because “trust was involved.”  

Finally, appellant had used his position of trust, not only once, but twice, to obtain 

temporary charge over the victim.  Both times, he sexually abused her; he proceeded with 

more determination each time.   

{¶57} On this record, the trial court found an escalating pattern of criminal sexual 

behavior.  This court cannot find the trial court’s determination of appellant’s status to be 

unsupported by the weight of the evidence.  State v. Cook, 83 Ohio St.3d 404; 1998-Ohio-

291; State v. Malinowski (Sept. 6, 2001), Cuyahoga App. No. 78626; State v. Wellman, 

supra. 

{¶58} Accordingly, appellant’s assignments brought by and through appellate 

counsel are overruled. 

{¶59} Appellant’s pro se assignment of error, set forth verbatim, states: 

{¶60} “Ineffective assistance of counsel regarding trial counsel’s procedures; or 

lack thereof.” 

{¶61} Appellant argues the attorney he retained for his defense provided 

inadequate assistance by failing to present defense witnesses to challenge the evidence 

presented by the state. 

{¶62} The claim of ineffective assistance of counsel requires 

proof that “counsel’s performance has fallen below an objective 

standard of reasonable representation” and, in addition, that 



 
prejudice arises from counsel’s performance.  State v. Bradley 

(1989), 42 Ohio St.3d 136, paragraph two of the syllabus; see, 

also, State v. Lytle (1976), 48 Ohio St.2d 391.  The establishment 

of prejudice requires proof “that there exists a reasonable 

probability that were it not for counsel’s errors, the result of 

the trial would have been different.”  State v. Bradley, supra, 

paragraph three of the syllabus.   

{¶63} The burden is on defendant to prove ineffectiveness of 

counsel.  State v. Smith (1985), 17 Ohio St.3d 98.  Trial counsel 

is strongly presumed to have rendered adequate assistance.  Id., 

see, also, Vaughn v. Maxwell (1965), 2 Ohio St.2d 299.  Moreover, 

this court will not second-guess what could be considered to be a 

matter of trial strategy.  Id.  

{¶64} The record with regard to trial counsel’s actions in this 

case fails to demonstrate counsel’s performance fell below an 

objective standard of reasonableness; in spite of appellant’s 

argument, the decision to call a witness during the course of trial 

is a matter of trial strategy.  State v. Hunt (1984), 20 Ohio 

App.3d 310. 

{¶65} Although appellant contends counsel should have presented 

defense witnesses who would have challenged the credibility of the 

state’s witnesses, his contention is speculative at best.  A review 

of the suggested “evidence” appellant seeks at this juncture to 

fault counsel for failing to provide indicates it would be 



 
inadmissable as either hearsay or collateral to the issue of guilt. 

 It is likely, therefore, counsel decided its presentation would 

both alienate and unnecessarily tax the patience of the jury. 

{¶66} The record demonstrates trial counsel was well-prepared, 

knowledgeable, and careful in his cross-examination of the various 

witnesses presented by the state.  In the face of overwhelming 

evidence of appellant’s guilt, he chose to portray appellant as a 

man with tender proclivities who, perhaps because R’s mother had 

lived an unconventional life for the past few years, had been 

unjustly accused in an attempt by R to obtain some attention.  As 

the court admonished in State v. Hart (1988), 57 Ohio App.3d 4, 

effective assistance of counsel does not guarantee favorable 

results.      

{¶67} Since appellant has failed to demonstrate either that his counsel fell below an 

objective standard of reasonable representation or that he was prejudiced thereby, his pro 

se assignment of error also is overruled. 

{¶68} Appellant’s convictions, and sentences are affirmed.  The trial court’s 

classification of appellant as a sexual predator also is affirmed.   

 

TIMOTHY E. McMONAGLE, J., CONCURS IN PART AND CONCURS IN 
JUDGMENT ONLY IN PART(WITH SEPARATE CONCURRING OPINION) 

 
ANNE L. KILBANE, P.J.,   CONCURS WITH THE SEPARATE CONCURRING 
OPINION OF TIMOTHY E. McMONAGLE, J. 

 
 

TIMOTHY E. MCMONAGLE, J., CONCURRING IN PART AND CONCURRING IN 
JUDGMENT ONLY IN PART. 

 



 
{¶69} Although I agree with Judge Rocco’s disposition of appellant’s first, second, 

third and fifth assignments of error, I concur in judgment only with respect to its disposition 

of appellant’s fourth assignment of error and write separately to express my reasons for 

doing so. 

{¶70} In this assigned error, appellant contends that his sentence is contrary to law 

because the trial court failed to insure that the sentence imposed was consistent with the 

sentences imposed upon similarly situated offenders.  

{¶71} “The requirement of consistency addresses the concept of proportionality by 

directing the court to consider sentences imposed upon different offenders in the same 

case or on offenders in other similar cases.  The consistency concept gives legal relevance 

to the sentences of other judges.  It adopts the premise that an overwhelming majority of 

judges sentence similarly, that a relatively small minority sentence outside of the 

mainstream, and that sentences outside of the mainstream of judicial practice are 

inappropriate.” Griffin & Katz, Sentencing Consistency: Basic Principles Instead of 

Numerical Grids: The Ohio Plan (2002), 53 Case W.Res.L.Rev. 1, 12-13. 

{¶72} As this court has previously determined, because the mandate of consistency 

in sentencing is directed to the trial court, it is the trial court’s responsibility to insure 

consistency among the sentences it imposes.  See State v. Lyons, Cuyahoga App. No. 

80220, 2002-Ohio-3424, at ¶30; see, also, State v. Stern (2000), 137 Ohio App.3d 110.  As 

we stated in Lyons, “with the resources available to it, a trial court will, and indeed it must, 

make these sentencing decision in compliance with this statute.”  Lyons, supra, at ¶33. 

{¶73} The majority in this case concludes that as long as the trial court’s comments 

at the sentencing hearing reflect that the court considered “this aspect of the statutory 



 
purpose in fashioning the appropriate sentence,” that the mandate for consistency has 

been satisfied.  I disagree. 

{¶74} This mandate is set forth in R.C. 2929.11(B), which provides, in relevant part: 

{¶75} “A sentence imposed for a felony shall be reasonably calculated to achieve 

the two overriding purposes of felony sentencing set forth in division (A) of this section, 

commensurate with and not demeaning to the seriousness of the offender’s conduct and 

its impact upon the victim, and consistent with sentences imposed for similar crimes 

committed by similar offenders.”  (Emphasis added.) 

{¶76} Written in the conjunctive, the sentence imposed by the trial court must not 

only be reasonably calculated to achieve the overriding purposes of felony sentencing, 

inter alia, but it must also be “consistent with sentences imposed for similar crimes 

committed by similar offenders.”  Although the majority discounts that the need for any 

proportionality analysis on the record, it nonetheless states that appellant did not 

demonstrate that the trial court failed to engage in such an analysis.  Moreover, it relies on 

the trial court’s comments regarding the egregiousness of appellant’s conduct to justify 

statutory compliance.  A trial court is not relieved of its obligation to abide by the directives 

imposed by statute merely because an offender’s conduct was particularly egregious.  

When analyzed in this manner, the majority absolves the trial court for failing to take into 

account whether that same sentence was consistent with sentences imposed on similarly 

situated offenders.  Merely because the trial court may have complied with part of R.C. 

2929.11(B) does not obviate any requirement to comply with the balance of this statutory 

provision. 



 
{¶77} Notwithstanding, I recognize that trial courts are limited in their ability to 

address the consistency mandate and appellate courts are hampered in their review of this 

issue by the lack of a reliable body of data upon which they can rely.  As noted by this court 

in State v. Biascochea, Cuyahoga App. No. 82481, 2003-Ohio- 4950: 

{¶78} “Although R.C. 2929.11(B) directs trial courts to impose felony sentences 

which are ‘consistent with sentences imposed for similar crimes by similar offenders,’ the 

legislature has not identified the means by which the courts should attain this goal. Neither 

individual practitioners, government attorneys, trial courts nor appellate courts have the 

resources to assemble reliable information about sentencing practices throughout the 

state.  State v. Haamid, Cuyahoga App. Nos. 80161, 80248, 2002-Ohio-3243 (Karpinski, 

J., concurring).  Identification of the data and factors which should be compared in deciding 

whether a crime or an offender is ‘similar’ in itself would be a massive task, yet the 

identification of such data would be essential even to begin to build a database.  Unless 

and until someone undertakes this daunting task, ‘appellate courts will be able to address 

the principle of consistency only to a very limited degree.’” Id. at ¶23.     

{¶79} Although in the past I have found that the failure of a trial court to engage in 

any consistency analysis required a remand for resentencing, I have since been persuaded 

by recent arguments to find otherwise when a criminal defendant has failed to present any 

argument, however minimal, regarding sentences imposed for similar offenders.  See State 

v. Armstrong, Cuyahoga App. No. 81928, 2003-Ohio-5932 (McMonagle, J., concurring).  

“Although a defendant cannot be expected to produce his or her own database to 

demonstrate the alleged inconsistency, the issue must at least be raised in the trial court 

and some evidence, however minimal, must be presented to the trial court to provide a 



 
starting point for analysis and to preserve the issue for appeal.”  Id. at ¶29; see, also, State 

v. Coleman, Cuyahoga App. No. 82394, 2004-Ohio-234 (McMonagle, J., concurring); cf. 

State v. Douse, Cuyahoga App. No. 82008, 2003-Ohio-5238 (McMonagle, J., concurring in 

part and dissenting in part); State v. Crayton, Cuyahoga App. No. 81257, 2003-Ohio-4663  

(McMonagle, J., concurring in part and dissenting in part).  

{¶80} As in Armstrong, appellant did not submit any evidence of sentences 

imposed upon similar offenders.  Reiterating, I am mindful of the burden placed not only 

upon trial courts but upon counsel in arguing and defending arguments regarding 

consistency.  Nonetheless, until some framework in place from which an appellate court 

can meaningfully review these sentences in compliance with the sentencing statute’s 

mandates, it is not unreasonable for a criminal defendant to at least submit some evidence, 

however minimal, for the trial court to consider until such a time that a better system is in 

place that tracks consistency in sentencing. 

{¶81} Consequently, as pertains to appellant’s fourth assignment of error, it is my 

opinion that the majority reached the right conclusion for the wrong reason and I, therefore, 

concur in judgment only. 

 

 
 
 
 

 

 

 

 



 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

It is ordered that appellee recover of appellant costs herein 

taxed.  

The court finds there were reasonable grounds for this appeal.  

It is ordered that a special mandate issue out of this court 

directing the Court of Common Pleas to carry this judgment 

into execution.  The defendant's conviction having been 

affirmed, any bail pending appeal is terminated.  Case 

remanded to the trial court for execution of sentence.   



 
A certified copy of this entry shall constitute the mandate 

pursuant to Rule 27 of the Rules of Appellate Procedure.  

 

 
 
 
N.B.  This entry is an announcement of the court's decision.  See App.R. 
22(B), 22(D) and 26(A); Loc. App.R. 22.  This decision will be 
journalized and will become the judgment and order of the court pursuant 
to App.R. 22(E) unless a motion for reconsideration with supporting 
brief, per App.R. 26(A), is filed within ten (10) days of the 
announcement of the court's decision.  The time period for review by the 
Supreme Court of Ohio shall begin to run upon the journalization of this 
court's announcement of decision by the clerk per App.R. 22(E).  See, 
also, S.Ct.Prac.R. II, Section 2(A)(1).  
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