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Family Court Mediation Services

Lynn Ryan MacKenzie, Ph.D., Senior Research Associate, NCJJ

- Mediation within the family court setting can involve a
Mediation and the Family Court wide range of case types. Given the level of expertise

_— required, mediators must have the necessary training and/
One objective of the family court model is to implement  or certification to undertake specialized mediation case-
procedures that provide alternatives to the adversarial work.* Typical mediation within the family court includes
model when it is appropriate and consistent with constitudivorce and custody matters, child/parent conflict, as well
tional safeguards. Many, if not most, family court cases as victim/offender mediation. Mediation services may also
are resolved short of trial; however, the standard court- be provided in school-based settings to deal with disputes

based assumption of adversarial relationships may among children, as well as with truancy and school
encourage parties to polarize their positions. (For instanbehavior issues. Specialized mediation may also be used in
child custody battles during divorce proceedings ill- child protection/dependency and domestic violence cases

prepare parents, once a court decree is made, to cooperatgbviously involving strong skills and specific expertise
with one another regarding visitation.) Without question,on the part of the mediator.

full litigation maximizes the trauma for children and their

families? Hence, the availability of mediation services is Child Protection Mediation

an essential component of most family courts.

Mediation is gaining increased acceptance as a valuable
Mediation is an informal, confidential, and non-adversariajgg| to resolve a wide range of issues that arise in child
process facilitated by a trained mediator. Mediation protection cases filed with the court. Mediation can be
conferences are conducted prior to a trial or final hearing\{ged to resolve petition allegations, facilitate early resolu-
allow parties to negotiate and resolve their case without tion of issues related to placement, visitation, and services,
the stress or additional expense of a trial — or leaving theand make permanency decisions, including termination of

matter completely up to the judge’s discretion. Parties parental rights. Questions voiced about the intervention
enter mediation either by court order or voluntarily. Manyinclude:

courts use mediation for motions and post decree cases as

well. QO Does the process safeguard children? Will mediated

o ) o ) o solutions offer the best, or even adequate, protec-

identifying issues, fosters joint problem solving, and O Does it protect parents’ rights? How is the imbal-
explores settlement alternatives. The mediation processis  ance of power between parents and the representa-

parties reach an agreement, the mediator writes the points managed?
of agreement for the parties and their lawyers to review. O |s mediation a duplication of other settlement

The agreement is then filed with the court for review and efforts? How does mediation differ from the informal
approval by the judge hearing the case, or sometimes the  efforts of caseworkers as they work with parents?
lawyers redraft the agreement into the final settlement Q Are there sufficient negotiable issues in child
documents. When an agreement is not reached, the protection cases? That is, are there substantive
mediator files a notice with the court only to that effect, issues to mediate, such as whether in-patient

providing no details regarding the mediation proceedings.  substance abuse treatment is needed or are issues



for mediation more routine, such as which services
provider to use®

Experiences to date indicate that these concerns can be
addressed and that “...early resolution of the court cases
in a non-adversarial and problem-solving manner allows
the child and the family to commence treatment and
counseling programs at the earliest opportunity while still
preserving the power of the court’s authority to protect the
child.”®

The Mediation Committee of the Association of Family and
Conciliation Courts (AFCC) regularly hosts national
training seminars and conferences in child protection
mediation. The AFCC, in collaboration with the ABA/
AFCC/SPIDR, has developed Model Standards of Practice
for divorce and family mediators that include standards
regarding domestic violence cases (downlodutat//
www.afccnet.og). In addition, a number of courts (includ-
ing Santa Clara County, CA and Pima County, AZ) have
developed protocols for case screening and managément.

Drawing from research and program evaluation in the
field®, Firestone (1997)suggests the following guidelines
for child protection mediation programs and mediators:

1) Mediation programs should be court-based or
court-supervised and have strong judicial and
interdisciplinary support. Policies should be estab-
lished to ensure that the resolution of child abuse and
neglect cases meets statutory and regulatory time
standards.

2) Mediators must be highly trained, experienced, and
skilled professionals. They must be neutral to the
dispute and be perceived by all parties as neutral.
Mediators must have credibility with the court and
related professionals, and they must be perceived by
all parties as having the best interests of the child and
family at heart.

3) Mediation is appropriate in only a selected number
of cases; however, participation should be mandatory
when the court orders mediation. Mediation can help
resolve dispositional, postdispositional, and some
jurisdictional issues.

4) Guidelines for referral to mediation should be
developed that include: determination of the parties’
ability to effectively consider the best interests of the
child; the presence of domestic violence, which could

5) Guidelines must also be established regarding
participation in the mediation process, including:
appearance of the child; the role of parents in media-
tion; the presence of legal counsel; the participation of
nonparties; and the presence of the guardian ad litem.
Primary considerations are legal considerations,
preventing possible harm to the child, and ensuring

the mediation process proceeds with the best interests
of the child.

6) With few exceptions, mediation in Ohio is a
confidential process where parties meet, exchange
information, and solve problems without fear that any
settlement conference discussions will be disclosed
outside mediation (see 0O.R.C. 2317.023). On the other
hand, child abuse reporting laws typically require the
reporting of allegations of child abuse and neglect. It
is important that all parties are appropriately informed
of the extent to which mediation is confidential and the
extent to which there may be exceptions to confidenti-

ality.

7) Mediated agreements should become part of the
court record. Itis appropriate for the judicial officer to
review these arrangements and make some determina-
tion that all parties understand the agreement, that all
parties voluntarily agree and understand the conse-
quences of failure to perform, that all parties have been
advised of their right to counsel, and that — most
importantly — the agreement serves the best interests
of the child*®

8) The availability and use of community resources is
essential. Dealing with the complex needs of children
and parents in abusive families requires intensive
professional intervention, such as: family therapy,
mental health services, and substance abuse treat-
ment. Mediation becomes futile if the services at issue
are not readily available. Close case management and
collaboration among service providers is also critical.

9) Adequate program evaluation, integrated into the
operation of child protection mediation programs, is
important. There is still a great deal to learn about this
specialized area of mediation practice. In addition,
programs should be supervised closely to ensure that
they meet the needs of children, families, and the
court. If funding is available, in-depth longitudinal
studies of program effectiveness should be carried
out.

potentially compromise the mediation process; and tf@mily court mediators should regularly screen all cases to
psychological capacity of the parents to participate iimdentify those with overlapping issues involving domestic
mediation effectively. Guidelines should also addressiolence and/or sexual abuse. Specialized training is
timing of the referral to mediation and issues related t@quired to deal with these families in mediation. Some

compliance with a court-ordered referral.

cases involving domestic violence or sexual abuse are not
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suitable for mediation because of safety, control, and lllinois and Michigan. A video tool currently is in produc-
intimidation issues. Research in Ohio and Maine suggesian to support the seminar and will feature the experiences
that participation of attorneys in divorce and parenting of families who have been through the process in Lorain
agreement mediation can address some issues of poweiCounty.
imbalances created by domestic violence. Parties within
the mediation process must be able to participate freely, @ermont County Domestic Relations Court in
well as be mature and healthy enough to focus on the b&strtnership with the Clermont County Juvenile Court
interests of the child* —_—
The Domestic Relations Court offers mediation in custody
—_— and visitation cases with in-house assessment services and
PROJECT UPDATES certified mediators on staff. The Juvenile Court offers
mediation through contract services with local providers.

Each of the four family court pilot sites in Ohio is involved . _ _ .
in developing and/or expanding the mediation services Under the pilot project, both courts are expanding their

available to children and families. The following project ~capacity to mediate family cases by organizing the re- -
updates provide details regarding those efforts. sources of trained mediators in the community, each with a

special area of expertise or range of cases they will accept.
Lorain County Domestic Relations Division and Juvenile ~ Through the effort, additional capacity is established under
Branch the pilot project without being wholly dependent on the
_ grant funding for its existence. Therefore, the resources

The court has traditionally offered
services to families to reduce conflict

and encourage settlement through Courts in Ohio with Child Protection Mediation
alternatllve dispute .resolutlon In As reported by the Ohio Supreme Court Dispute Resolche
domestic cases. Since 1985, the court’

Department of Family Divorce Services
has offered mediation where it is
currently supported and complemented
by mandatory parent education for
separating parents, home study
services, and facilities for supervised
family visits and visitation assessment.

Under the family court pilot project, the
court is expanding to serve the never
married population by hiring an
additional certified mediator and
expanding and improving their in-house
facilities for family visits. To reach
families with information about media-
tion services, they are developing a
parent education seminar specifically
tailored to the needs of the never
married. A primary goal of the new
seminar is to increase family access to
the Department’s expanded supervised
visitation and parenting mediation
services. The seminar is being modele
on the court’s successful experience

with mandatory education for separat- |:|Juveni|e courts in these counties offer child protection mediation.
ing parents who are married. To learn
more about the access and visitation ] In addition to offering child protection mediation, Cuyahoga and Lucas

County Juvenile Courts have piloted day of arraignment mediatign
conferences in cases where juveniles are charged with domestic violg
against a family member.

needs of the never married, the court
has worked with NCJJ to gather
examples of parent education from
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b) recruiting qualified staff in a rural community;

¢) training the senior mediator to expand her expertise
in family court mediation matters;

d) reviewing and developing new protocols regarding
confidentiality and the sharing of information
between mediation services and the court;

e) developing formalized procedures to allow the new
Family Court Intake Coordinator to screen cases
and refer them directly to mediation;

/\

- - - - ] f) managing the challenges of change in a small court;
can be sustained with more certainty than adding addi- and

tional court staff under a pilot.

g) educating the community regarding mediation and

Mercer County Common Pleas Court its role in the family court. Support from the Ohio
_ Supreme Court Dispute Resolution Office has been
In April and May 2000, Mercer County will provide both a secured in the form of staff training and technical
short and extended version of mediation training for assistance.

judges, prosecutors, attorneys and other interested parties.

The shorter, 16-hour program to be held in April will -

consist of an overview of mediation and how the process Hiring Mediators vs. Contracting
may be implemented. The longer program will consist of 40 for Mediation Services
hours of advanced mediation training. Participants will

acquire the skills necessary to mediate custody and

visitation, child support, and domestic relations issues. Kourts Considering the deve|0pment or expansion of

total of 50.5 CLE credits may be awarded and scholarshigfediation services may wish to consider contracting with
are available. For more information, contact Valerie Gerlagh outside provider rather than establishing or expanding
at 0.U.R. Home Family Resource Center at 419-586-4663. court-based mediation. There are advantages and disad-

vantages to both options.
Fayette County Probate and Juvenile Court, in partnership

with the Fayette County Common Pleas Court and the Contracting with an established service provider may:
Fayette County Municipal Court reduce costgparticularly overhead, if additional office

space and clerical support are requiredjjance the

Increasing the capacity of the Court Mediation Program i&€xibility and diversity of servicesprovided (respond to

one of the objectives of the Family Court Project in Fayetf@'@nging demand or one-time need for services, such as
County. Prior to this initiative, one full-time mediator mediation of international custody disputgsjvide

divided her time between cases referred by the Probate/ 2CCeSS to expertiseot locally available(e.g., bringing
Juvenile Court and Court of Common Pleas and informal SPecialized services to the court one day per wadky

responsibilities as a receptionist for the Domestic RelatiofgPansion of services with “soft moneytithout incurring
Magistrate (the latter being a function of shared office  the obligation of hiring permanent full-time stadfpvide
space). specialized supervisioof mediation serviceutside the

expertise of the court administrator; aldw the court to
With funding from the Family Court project, the Fayette  focus on its main business the administration of justice.
Court will hire another full-time mediator, who will take over
responsibility for handling referrals, scheduling appoint- \Where outsourcing is under consideration, courts should
ments, and other administrative tasks, as well as carrying@ansider the implications of contracting with a for-profit vs. a
mediation caseload. This will allow the senior mediator tOnon_profit organization, the |ength of contract and the ab|||ty
expand the number of cases she can handle, with particutgfenegotiate mid-term, how issues of confidentiality will be

focus on cases involving children and their families handled, and how service quality will be monitored and
referred by the Probate/Juvenile Court Judge. reported. Contracting with an existing non-profit service
The Court has addressed several issues prior to expandffjaPorative as away of expanding both court and community
its mediation services. These have included: resources may be an entirely different proposition than taking

the lowest-bid contract offered by a private firm from another

a) finding and receiving approval to lease much  city. Either could be highly successful or a nightmare,
needed office space outside of the courthouse; depending on the circumstances.
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Developing a court’s in-house mediation program may:
build local expertiseby hiring and supporting the profes-
sional development of local professiongisyvide pro-
gram stability through hiring of permanent, full-time staff;
improve communicationby having mediation staff be part
of the court teammaintain control of the program through
direct supervision of staffprovide flexibility for public

educationand other services that in-house staff can delivj

in the community; andllow the court to take a leadership
role in developing community servicesThe issue of who

pays for mediation services (the court, the community, th
client) and in what circumstances is one that also needs

be addressed.

There are risks and considerations in the development o

court mediation programs. The Ohio Supreme Court

Dispute Resolution Office (Eileen Pruett, Coordinator, 614

752-4700) provides resources and consultation. Itis, of

course, advisable to hire mediation staff who are formally
trained and have experience in the types of mediation th
your court intends to deliver. Formal policies and proce-
dures for the mediation program and its interface with the

court need to be developed. Also, interface with and
training of the local bar, as well as collateral service
providers, is necessary.
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National Center for Juvenile Justice

710 Fifth Avenue
Pittsburgh, PA 15219-3000

Court Initiative.

field.

For additional information contact:

Gregory Halemba
National Center for Juvenile Justice

412-227-6950
WWW.NCJJ.org

Douglas Stephens
The Supreme Court of Ohio
614-752-8967

www.sconet.state.oh.us/navigat.htm

Kristin Gilbert

Governor’s Task Force

Ohio Department of Human Services
614-466-9824

www. state.oh.us./odhs/
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