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June 9, 2005

Chief Justice Thomas J. Moyer
Supreme Court of Ohio

65 S. Front Street

Columbus, OH 43215-3431

Dear Chief Justice Moyer:

As a result of your appointing me to serve as chair of the Task Force on Rules of
Professional Conduct, | have had the pleasure and privilege of working with the members of
the Task Force, a highly motivated, hard working, and intelligent group of lawyers, judges,
legal educators and non-lawyers.

In accordance with our charge, the Task Force first met in March 2003 to consider initially
the question of whether Ohio should revise its legal ethics to more closely paralle! the
American Bar Association's Model Rules of Professional Conduct. With our decision to
proceed in that direction and your tentative approval, the Task Force examined each of the
Model Ruies to determine whether amendments to those rules were appropriate for their
application in Chio.

To accomplish that end, | divided the Task Force into three committees and assigned rules
to each committee for its consideration. At the Task Force meetings, each committee
presented its recommendations regarding the rules assigned to it, and after vigorous debate
the Task Force voted on any recommended amendments to the rules.

As groups of rules were completed, they were submitted on the Supreme Court website, as
well as mailed directly to interested groups, for public comment. At the conclusion of the
comment period, the comments were distributed to the committees responsible for the
respective rules, where the committee members debated the issues raised in the comments,
At the next Task Force meeting, each commitiee noted the substance of the comments, as



Chief Justice Thomas J. Moyer
Page 2
June 9, 2005

well as its recommendation regarding the comments. The Task Force once again debated
any changes the committee proposed and conditionally approved for a second time the
language agreeable to a majority of the members. The results are in the Final Report
accompanying this letter.

Some of the rules are a departure from current Ohio ethics under the Code of Professional
Responsibiiities; others are nearly a verbatim recitation of current ethical standards in Ohio.
The Task Force submits them for your consideration and the consideration of other
members of the Ohio Supreme Court. We have enjoyed the challenge of the project, the
vigor of the debates and the camaraderie that arose out of the process. On behalf of all of
the Task Force members, | thank you for the opportunity to serve.

Should you need any additional information, please do not hesitate to contact me or Rick
Dove.

Sincerely,
2/»
Peggy Bryant’ Chair

Enclosure
cc: Rick Dove



MEMBERS OF THE SUPREME COURT
TASK FORCE ON RULES OF PROFESSIONAL CONDUCT

Chair
Honorable Peggy L. Bryant

Members

Bernard K. Bauer, Esq.
Professor William C. Becker!
James D. Caruso, Esq.*
Deborah A. Coleman, Esq.
Jonathan E. Coughlan, Esq.
Jack A. Guttenberg, Esq.
Samuel J. Halkias

Jonathan Hollingsworth, Esq.
Charles W. Kettlewell, Esq.’?
P. Eugene Long, Esq.
Honorable Sara E. Lioi
Jonathan W. Marshall, Esq.
Professor Susan R. Martyn
Edwin W. Patterson III, Esq.
Theresa B. Proenza

Heather G. Sowald, Esq.
Robin G. Weaver, Esq.

Brian D. Weaver, Esq.

Task Force Reporter and Staff
Richard A. Dove, Esq.
Cindy L. Johnson

Columbus

Findlay
Akron
Toledo
Cleveland
Columbus
Columbus
Columbus
Dayton
Worthington
Circleville
Canton
Columbus
Toledo
Cincinnati
Akron
Columbus
Cleveland
Dayton

Columbus

Columbus

'Professor Becker served on the Task Force from its inception until his death in July 2003.

Mr. Caruso was appointed to the Task Force in August 2003.

Mr. Kettlewell served on the Task Force from its inception until his death in February 2005.

111



IN MEMORIAM

Professor William C. Becker Charles W. Kettlewell, Esq.
(1929-2003) (1941-2005)

The Task Force on Rules of Professional Conduct remembers two colleagues who served on this

Task Force from its inception until their deaths.

William C. Becker, Professor Emeritus at the University of Akron Law School, was a moving
force in the development of legal ethics in Ohio and nationwide, all the while emphasizing
to his students and fellow members of the legal profession the importance of establishing and
maintaining high, ethical standards. Professor Becker was an inspiration and advisor to many
law students, lawyers, and judges, including members of this Task Force, who came to rely on his
integrity, judgment, and keen legal analysis. Although his tenure on this Task Force was all too

brief, Bill’s many contributions to the field of legal ethics are reflected throughout this report.

Charles W. Kettlewell was a nationally recognized expert in the field of legal ethics as well as an
able counselor and advocate for many Ohio lawyers. Mr. Kettlewell gave generously of his time
and talent as an active participant in national debates to craft legal ethics standards, an instructor
at the Moritz College of Law, a developer and presenter of international legal ethics programs,
and a cofounder and president of the national Association of Professional Responsibility
Lawyers. Chuck’s quick wit enlivened the Task Force meetings, and his experience and insight

shaped the content of many of our recommendations.

We honor and pay tribute to the legacy of these gentlemen by respectfully dedicating this report

to them.
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I. INTRODUCTION

Chief Justice Thomas J. Moyer appointed the Task Force on Rules of Professional Conduct in
March 2003. The Task Force appointees included a diverse group of judges, lawyers from a wide
variety of practice experience, law professors, and nonlawyers. Honorable Peggy L. Bryant, a

Franklin County jurist, was selected to chair the Task Force.

Chief Justice Moyer charged the Task Force with considering the threshold question of whether
Ohio should revise its legal ethics rules to conform more closely to the American Bar Association
Model Rules of Professional Conduct. Since 1983, the ABA Model Rules have been the standard
for lawyer ethics codes adopted throughout the United States. As of June 2005, only California,
Maine, New York, and Ohio premise their ethics rules on provisions other than the ABA Model
Rules. Regardless of the Task Force’s conclusion about the ABA Model Rules, Chief Justice Moyer
directed the Task Force to consider revisions to Ohio rules that would “enhance consumer

protection and ensure the proper and professional delivery of legal services.”

With this direction in mind, the Task Force began its work on March 13, 2003.

II. MOVEMENT TO THE MODEL RULES

At its initial meeting, the Task Force discussed the threshold question Chief Justice Moyer
posed—specifically whether Ohio should join the ranks of Model Rule states or engage in a
comprehensive update of the Ohio Code of Professional Responsibility. Task Force members
suggested valid reasons for pursuing each approach, although an early consensus developed in
support of adopting some form of the ABA Model Rules. The Task Force cited the following
reasons in support of adopting the ABA Model Rules:

® The Model Code of Professional Responsibility, which is the basis for the Ohio
Code of Professional Responsibility, was adopted in 1969 and has not been
updated since the ABA adopted the Model Rules in 1983. By contrast, the ABA
undertakes a regular review of the Model Rules in an attempt to ensure the
rules reflect current practices and ethical standards.

¢ The Supreme Court of Ohio has cited the Model Rules in disciplinary opinions
and incorporated provisions of the Model Rules in recent revisions to the Ohio
Code of Professional Responsibility. For example, the adoption in early 2003
of a rule governing the sale of a law practice (DR 2-111) was based, in large
part, on ABA Model Rule 1.17.
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* By adopting the Model Rules, Ohio will become more relevant in national
discussions on the subject of legal ethics. Moreover, Ohio practitioners will
have the benefit of case law and advisory opinions from other jurisdictions that
have interpreted and applied the Model Rules.

¢ Adoption of the Model Rules will facilitate the ability of lawyers who practice in
Ohio and other jurisdictions to understand and comply with ethical standards
of the various jurisdictions in which they practice.

¢ Adoption of the Model Rules will facilitate legal ethics instruction in Ohio
law schools. Currently, Ohio law schools must teach both the Model Rules,
which are tested on the Multistate Professional Responsibility Examination,
and the Ohio Code, which is addressed in the essay portion of the Ohio Bar
Examination.

Although the Task Force concluded that Ohio should join the ranks of states that rely on the
ABA Model Rules as the basis for their standards of professional conduct, it neither endorsed
nor pursued a wholesale adoption of the ABA Model Rules. To the knowledge of the Task Force,
no jurisdiction has adopted the ABA Model Rules in their entirety. Rather, each state has altered
the Model Rules by including provisions that it believes are necessary to govern more effectively
the conduct of lawyers within its jurisdiction. Similarly, the Task Force determined it should
engage in a detailed evaluation of the ABA Model Rules and existing Ohio law. The Task Force
anticipated that this evaluation would result in the development of Ohio rules that, although

based largely on the Model Rules, would also incorporate three key elements:
¢ Applicable decisions from the Supreme Court of Ohio.
¢ Unique provisions of the Code of Professional Responsibility or the legal ethics
rules of another state, either of which were considered preferable or superior

to the Model Rules.

¢ Advisory opinions from the Board of Commissioners on Grievances &
Discipline.
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III. THE TASK FORCE WORK PLAN

Once it determined to proceed with a comprehensive review of the Model Rules, the Task Force
developed a plan and process for conducting its work. At the time the Task Force was formed,
three other states—Iowa, Oregon, and Tennessee—were engaged in efforts to adopt, for the
first time, some version of the ABA Model Rules. The Task Force contacted representatives of
the review committees in each of these states and received valuable advice about the manner in

which the Task Force could proceed with its review.

The Task Force also was fortunate to have available, throughout its review, the resources of the
ABA Center for Professional Responsibility. Susan Campbell and Becky Stretch of the Center’s
staff responded to countless requests for information, and the resource materials made available

were of significant assistance to the Task Force.

Relying on the advice and information provided, the Task Force developed a procedure for
conducting its review of the Model Rules and obtaining input from interested parties before it
finalized its recommendations for the Supreme Court’s consideration. The chair formed three
committees to which rules were assigned for initial consideration. Each committee was charged
with conducting a comprehensive review of the Model Rules assigned to it and recommending
a proposed rule and comment to the Task Force. The Task Force debated the committee
recommendation, made any necessary revisions, and ultimately gave each rule and comment

the “conditional approval” of the Task Force.

In addition to its review and recommendations regarding the ABA Model Rules and comments,
the Task Force prepared a code comparison for each rule in order to provide interested parties
with more background regarding each recommended rule. Each code comparison consists of
two parts—a comparison of the Task Force rule to current Ohio law and a comparison of the
Task Force rule to the ABA Model Rule. Some code comparisons contain references to Ohio

cases, rules, statutes, or advisory opinions applicable to the corresponding rule.

As it completed its initial review of the Model Rules, the Task Force, with the consent of Chief
Justice Moyer, circulated drafts of conditionally approved rules for public comment in January,
July, and November 2004. Notices were sent in advance of each publication to more than 200
state and local bar associations and other interested parties. All proposed rules, comments,
and code comparisons were made available on the Task Force web site for a 90-day comment

period.
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At the conclusion of the comment period, the Task Force committees revisited each proposed
rule in light of the comments received and presented further recommendations to the Task
Force. The Task Force’s consideration of the proposed rules and comments yielded a “second
conditional approval” of each rule. The second conditionally approved version of each rule is

set forth in Appendix A of this report.

The Task Force recognizes the contributions to this final reportof each individualand organization
that commented on the proposed rules. These individuals and organizations are listed in
Appendix D of this report. The comments received during each publication period were vital to
the work of the Task Force, and the Supreme Court would have received a substantially different
report had the Task Force not been authorized to employ a public comment process during
its review. Some comments reinforced the position of the Task Force on a particular point;
others cast a different light on an issue, prompted further discussion and debate, and resulted
in substantial changes to the published version of the proposed rule. To each commenter the
Task Force expresses its appreciation for the time spent reviewing proposals and assisting the

Task Force in its work.

IV. TASK FORCE RECOMMENDATIONS ON SPECIFIC ISSUES

The process of reviewing the Model Rules of Professional Conduct, the Ohio Code of Professional
Responsibility, and the law that has developed around each, produced 54 separate rules that are
recommended to the Supreme Court for adoption. Each rule and accompanying comment
contains terminology and language that is new to Ohio legal ethics, and some rules incorporate
provisions that reflect substantial changes in current Ohio law. The above-described code
comparisons are intended to assist the bench, bar, and public in a better understanding of the

recommended changes.

There are, however, specific subjects addressed by the Task Force recommendations that require
treatment beyond that readily provided in a comment or code comparison. To promote a
greater understanding of these issues, the Task Force has prepared the following reports on six
topics that address multiple rules. These areas have been selected because they represent one
or more of the following: an area or issue to which the Task Force devoted substantial debate;
an area or issue on which the Task Force received substantial public comment; or an area in
which the recommendations of the Task Force represent a significant change or addition to
Ohio law.
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A. WRITING AND RECORD-KEEPING REQUIREMENTS—Rules 1.0, 1.2, 1.5, 1.7-1.12
and 1.15

Engagement agreements

The Task Force is aware that clients often are unsure of the terms of the fee or the scope of
the representation. Rules 1.2(c) and 1.5(b) establish two new writing requirements to assist
clients and lawyers in defining the terms of the engagement. These provisions require that fee
agreements set forth in writing the terms of the fee and the nature and scope of the representation.
The only exceptions to these rules are instances in which the fee is $500 or less or the lawyer
has regularly represented the client. The $500 threshold was inserted to exempt pro bono and

relatively limited representations from the writing requirement.

Rule 1.5(c) requiresall contingencyfees to be in writing and requires lawyers utilizing contingency
fees to prepare and provide the client with a detailed closing statement. This proposed rule

incorporates the requirements for closing statements found in R.C. 4705.15.

Conflicts waivers
Rules 1.7to 1.12 require lawyers who obtain informed consent to conflicts to confirm the consent
in writing. Rule 1.0(b) provides that the writing may consist of a document signed by the client

or one that records a client’s oral consent.

In recommending these requirements, the Task Force follows the Model Rule adopted in an
increasing number of jurisdictions. The Task Force recognizes the ABA Ethics 2000 Commission

found that this requirement has not been overly burdensome or impractical.

Trust account records
Rule 1.15 creates a record-keeping requirement for all lawyer trust accounts. The rule requires

lawyers to utilize and retain for seven years all of the following:

* Copies of fee agreements;

¢ Individual client ledgers, which identify the client, the date, amount, and
source of all client funds received and disbursed,;
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* A journal for each trust account showing all debits and credits;

e All bank statements, deposit slips, and cancelled checks, if provided by the
financial institution.

Rule 1.15 also requires lawyers to perform and retain monthly reconciliations of the listed items.
The Task Force recognizes that the listed records are now necessary for proper compliance with
DR 9-102. Unfortunately, too many lawyers are unaware of what records are needed to satisfy this
significant fiduciary duty to their clients. Specifying the records and requiring reconciliation

educates lawyers and further safeguards client funds.

The Task Force reviewed Rule 1.15 as adopted in other jurisdictions. There are sixteen
jurisdictions, including New York, California, Illinois, Indiana, and Florida, that similarly require
lawyers to maintain specific records. By listing the required records and by creating the seven-
year retention period, Rule 1.15 parallels other jurisdictions, enhances protection to clients,

and provides guidance to Ohio lawyers.

Rule 1.15(c) directs lawyers to place advances on expenses into the trust account. This is
preferable to the present rule in DR 9-102(A) that precludes a lawyer from placing advances
for expenses in the lawyer’s trust account. The proposal is consistent with the Model Rule and

other jurisdictions.

Rule 1.15(d) directs the lawyer handling of third-person funds, Rule 1.15(e) directs the handling
of funds in which two or more persons claim an interest, and Rule 1.15(f) designates persons
responsible for distributing client funds and maintaining financial records upon the dissolution
of a law firm. There are no provisions comparable to these in the Ohio Code of Professional

Responsibility.

Rule 1.15(g) provides for the handling of funds upon the sale of a law practice.
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B. CLIENT-LAWYER CONFIDENTIALITY—Rule 1.6

A hallmark of the client-lawyer relationship is the requirement that a lawyer hold client
information as confidential. The requirement of confidentiality promotes a meaningful
and productive relationship between the client and his or her lawyer. By protecting client
communications, the confidentiality requirement encourages a client to seek legal assistance
and communicate fully and frankly with the lawyer, even as to embarrassing or legally damaging
subject-matter. In turn, this open communication allows the lawyer to provide informed legal
advice and appropriate counsel to the client. See Akron Bar Assn v. Holder (2004), 102 Ohio St.3d
307, 315, citing Kala v. Aluminum Smelting & Refining Co., Inc. (1998), 81 Ohio St.3d 1, 4 and
Lightbody v. Rust (2000), 137 Ohio App.3d 658, 663.

Rule 1.6 governs the disclosure by a lawyer of information relating to the representation of a
client during the lawyer’s representation of the client. The rule recognizes that, with limited
exceptions, a fundamental principle in the client-lawyer relationship is that the lawyer must not
reveal information, absent the client’s informed consent or other compelling reasons. The Task
Force spent considerable time on this rule and attempted to update it consistent with current

Ohio law on the subject.

Rule 1.6 replaces portions of current Canon 4 of the Ohio Code of Professional Responsibility,
including DR 4-101(B) (1) and Ethical Considerations 4-1 to 4-6, which deal with prohibitions
relative to revealing client information. [Prohibitions regarding the use of client information,
which are found in DR 4-101(B) (2), are addressed in Rule 1.8(b).] The rule also expands
on the provisions of DR 7-102(B) (1) and, consistent with current Ohio ethical requirements,
mandates that a lawyer reveal client information, even if it is privileged, to the extent necessary

to comply with Rules 3.3 and 4.1.

General rule of confidentiality

Rule 1.6(a) is broad in its scope and provides that, unless an exception applies, all information
regarding the representation of a client, including what the Code of Professional Responsibility
refers to as “the confidences and secrets of a client,” is protected from disclosure. To clarify
that Rule 1.6(a) includes privileged information, the Task Force added the phrase “including

information protected by the attorney-client privilege under applicable law.”

Rule 1.6(a) recognizes three categories of exceptions that permit disclosure of information

relating to the representation of a client: (1) the client gives informed consent to the disclosure;

7
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(2) the disclosure is impliedly authorized by law in order to carry out the representation; or (3)

the disclosure is permitted pursuant to Rule 1.6(b) or required by Rule 1.6(c).

Permissive disclosure

Rule 1.6(b) recognizes five situations in which a lawyer may disclose otherwise confidential
information. Rule 1.6(b) (1) contains the traditional “future crime” exception, embodied in DR
4-101(C) (3), that permits a lawyer to reveal the intention of a client to commit a crime and the
information necessary to prevent the crime. Additionally, Rule 1.6(b) (1) of the rule expands
upon the existing exception by permitting a lawyer to disclose the intention of a third party to

commit a crime, even when knowledge is obtained in the course of representing a client.

In retaining the “future crime” exception, the Task Force rejected the disclosure exceptions
contained in the Model Rule that are tied to “reasonably certain death or substantial bodily
harm” or “reasonably certain * * * substantial injury to the financial interest or property of
another.” The Task Force believes that, unlike the Model Rule exceptions, the “future crime”
exception provides a “bright-line” rule for lawyers by limiting disclosure to future acts that
public policy has determined should be codified as crimes. Such a step is consistent with many
jurisdictions that have retained the “future crime” exception rather than creating exceptions
that hinge on the nature of the harm threatened. In addition, the Task Force concluded that
adoption of the Model Rule exceptions would create a chilling effect relative to the client-lawyer
relationship. At a time when frank consultation with a lawyer is perhaps most needed, a client
may avoid disclosure of information to a lawyer so as to avoid disclosure by the lawyer of the

client information.

In its discussion, the Task Force noted that retention of the “future crime” exception yields a
rule that is both broader and narrower than the Model Rule exceptions noted in the preceding
paragraph. The provision is broader because it permits disclosure of client information relative
to the intention of a client or third party to commitany crime, whereas the Model Rule exceptions
would permit disclosure of a crime only when the crime would result in reasonably certain
death or substantial bodily harm. At the same time, the “future crime” exception is narrower
because the Model Rule exceptions would permit disclosure if the client’s conduct would result
in reasonably certain death or substantial bodily harm, regardless of whether it rose to the level

of a criminal act.
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Rule 1.6(b) (2) permits a lawyer to reveal client information, including privileged information,
that is necessary to mitigate a substantial injury to the financial interests or property of another
that is caused by the commission of an illegal or fraudulent act of a client. The lawyer’s ability
to disclose is limited to circumstances in which the client used the lawyer’s services to further
the commission of the illegal or fraudulent act. Rule 1.6(b) (2) expands on the provisions of DR

7-102(B) (1).

Rule 1.6(b) (3) is a new provision that permits a lawyer to reveal client information, including
privileged information, to the extent the lawyer reasonably believes necessary, in order to obtain

advice about the lawyer’s compliance with the Ohio Rules of Professional Conduct.

Rule 1.6(b) (4) permits a lawyer to reveal client information, including privileged information,
to the extent the lawyer reasonably believes necessary, in order to establish a claim or defense
on behalf of the lawyer in a controversy between the lawyer and the client and to establish a
defense to a criminal charge or civil claim against the lawyer based upon conduct in which
the client was involved. The rule also permits a lawyer to reveal information, to the extent the
lawyer reasonably believes necessary, to respond to allegations in any proceeding concerning
the lawyer’s representation. This provision tracks DR 4-101(C) (4) and expressly states that

disciplinary proceedings against the lawyer are included in this exception.

Rule 1.6(b) (5) permits disclosure to comply with other law or court order and is comparable to

DR 4-101(C) (2).

Mandatory disclosure

Rule 1.6(c) requires a lawyer to reveal client information, including privileged information, to
the extent the lawyer reasonably believes is necessary to comply with Rule 3.3 (Candor Toward
a Tribunal) or Rule 4.1 (Truthfulness in Statements to Others).

C. PROHIBITING FRAUD BY LAWYERS AND THEIR CLIENTS—Rules 1.2, 1.6,
1.16, 3.3, 4.1, and 8.4

The Task Force views fraud as one of the major issues facing lawyers and clients and has produced
rules that it believes are equitable, clear, and consistent with Ohio law. The rules addressing
fraudulent conduct were developed in two stages. First, the Task Force individually addressed

each Model Rule, comparing it to analogous provisions of the Ohio Code of Professional
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Responsibility. Once a proposed rule was developed, circulated for comment, and further
refined based on the comments received, the Task Force formed a “fraud harmonization work
group.” This work group was charged with reviewing all fraud-related provisions and ensuring a
coordinated and consistent treatment of the issue throughout the Task Force recommendations.
Substantively, the fraud rules recommended by the Task Force fall into two categories: rules that

prohibit lawyer fraud; and rules that prohibit lawyer assistance in client fraud.

Rules that prohibit lawyer fraud
The following rules address fraudulent conduct by a lawyer. These provisions are substantially

unchanged from existing Ohio rules:

* Rule 3.3(a)—prohibiting knowingly false statements of fact or law to a
tribunal;

¢ Rule 4.1(a)—prohibiting knowingly false statements of material fact or law to
a third person in representing a client;

* Rule 8.4(c)—prohibiting any conduct involving dishonesty, fraud, deceit, or
misrepresentation.

Rules 3.3(a) and 4.1(a) prohibit lawyers from knowingly making false statements in the
representation of clients, whether before a tribunal [Rule 3.3(a)] or not [Rule 4.1(a)]. These
provisions track current DR 7-102(A) (5), which prohibits lawyers from knowingly making false
statements of fact or law in all client representations. The only change in existing Ohio law
occurs in Rule 4.1(a), which prohibits knowingly false statements of material facts, but not all
facts, in transactions outside of court. The Task Force believes limiting the application of Rule
4.1(a) to material facts is necessary to allow room for expressions of price or value that are
common to negotiations. See Rule 4.1, Comment [2]. Rule 8.4(c) reproduces the language of
current DR 1-102(A) (4), which applies to all dishonest lawyer conduct, whether or not it occurs

in the course of representing a client.

10
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Rules that prohibit lawyer assistance in client fraud

The following rules prohibit a lawyer from assisting a client in perpetrating a fraud and are

substantially unchanged from current law.

Rule 1.2(d)—prohibiting a lawyer from counseling or assisting client conduct
that the lawyer knows is illegal or fraudulent [corresponds exactly to DR 7-
102(A) (7)1

Rule 1.6(b)(1)—allowing disclosure of client confidential information
reasonably necessary to prevent future crimes [corresponds to DR 4-
101(C) (3)];

Rule 1.6(b)(2)—allowing disclosure of client confidential information
reasonably necessary to mitigate substantial financial injury resulting from the
client’s commission of an illegal or fraudulent act using the lawyer’s services
[corresponds to DR 7-102(B) (1) ];

Rule 1.16(d)(1)—requiring withdrawal where the Rules of Professional
Conduct, such as Rule 1.2(d) or 4.1(b), will be violated [substantially tracks
DR 2-110(B) (2)];

Rule 1.16(e) (2)—allowing withdrawal where the lawyer reasonably believes
the client persists in illegal or fraudulent conduct [corresponds to DR 2-
110(C) (1) (b), (), and (e), and (C)(2)];

Rule 3.3(a) (3)—prohibiting lawyers from knowingly offering false evidence
[substantially the same as DR 7-102(A) (4) and (5)].

The Task Force has altered the details of two other provisions but intends no change

purpose of the rules:

Rule 3.3(b)—requiring reasonable remedial measures when a lawyer knows
that a person has engaged or will engage in criminal or fraudulent conduct
before a tribunal;

Rule 4.1 (b)—requiring disclosure when necessary to avoid knowingly assisting
a client’s illegal or fraudulent act.

in the

11
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Rules 3.3(b) and 4.1(b) reflect two changes in current law:

* Rule 3.3(b) requires a lawyer to take “reasonable remedial measures,” when
the lawyer is confronted with a future, ongoing, or past fraud on a tribunal.
DR 7-102(B) (1) and (2) require disclosure to the tribunal in all cases of past
frauds. The Task Force believes that requiring effective remediation is more
important than prescribing the exact method of remediation. For example,
if correction of false testimony in a deposition can be accomplished without
disclosure to the tribunal, such an action could be considered a reasonable
remedial measure [Comment 10].

e DR 7-102(B) (1) also requires disclosure to rectify past client frauds outside of
tribunals. Rule 4.1(b) addresses this issue, requiring disclosure only if the client
seeks to use the lawyer’s services to further an illegal or fraudulent act. With
respect to completed past frauds, Rule 1.6(b) (2) allows, but does not require,
disclosure. The Task Force found no authority applying DR 7-102(B) (1) to
past frauds outside of tribunals, and opted for lawyer discretion regarding
disclosure, consistent with the rule adopted by a majority of jurisdictions.

With respect to the scope of all of these provisions, the Task Force stayed very close to or retained
the language of the Ohio Code of Professional Responsibility. In Rule 3.3(b), the Task Force
adopted the phrase “criminal or fraudulent,” consistent with DR 7-102(B), which requires lawyers
to disclose client “frauds” on tribunals. Here, the Task Force retained “crime,” consistent with
Model Rule 3.3(b). In many situations, a fraud on a tribunal may well be criminal, such as
perjury or bribery. The Model Rule extends slightly further, say to a crime such as perjury that
might not be a fraud on the court. At the same time, it does not always require disclosure, but
would allow other reasonable remedial measures, such as correction of the record or withdrawal

where the crime does not amount to a fraud.

In other provisions, the Task Force rejected the ABA recommended language of “criminal
or fraudulent,” electing instead to retain the phrase “illegal and fraudulent” used in DR 7-
102(A) (7). The Task Force has defined “illegal” in Rule 1.0(e) to include criminal conduct as
well as violations of all applicable statutes and administrative regulations. For example, a labor
law lawyer who advises a client about whether proposed conduct constitutes an unfair labor
practice under federal or state law usually advises about law that provides for civil sanctions

but no criminal penalties. The Model Rule provisions on fraud would not apply to such a

12
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lawyer because the lawyer would not be advising the client about either potentially criminal
or fraudulent activity. The Task Force’s provisions apply to such a lawyer because the lawyer is

advising the client about potentially illegal, but not criminal, activity.

Taken together, these rules work together by encouraging lawyers to counsel clients to avoid illegal
and fraudulent activities, requiring lawyers to extricate themselves from client representations
when clients will not desist, and requiring lawyers to disclose client confidential information

when necessary to avoid furthering a client’s illegal or fraudulent activity.

Rule 1.2(d) requires a lawyer who advises a client about proposed conduct to determine whether
all or some of it might constitute illegal or fraudulent activity. Rule 1.2(d) further requires
a lawyer to advise a client not to cross these legal limits. If the lawyer knows that the client
persists in illegal or fraudulent conduct and that the lawyer’s continued representation will
facilitate or promote that conduct, Rule 1.16(d) (1) requires the lawyer to withdraw from further
representation. If the lawyer reasonably believes but does not know that the conduct is illegal or

fraudulent, Rule 1.16(e) (2) permits, but does not require, the lawyer to withdraw.

If proposed criminal or fraudulent activity involves a tribunal, including ancillary proceedings
conducted pursuant to the tribunal’s authority, such as depositions, the lawyer has several distinct
duties under Rules 3.3(a) (3) and (b):

® The lawyer cannot knowingly offer false evidence.

® If the lawyer learns later that a client has offered false material evidence, the
lawyer must take reasonable measures to remedy the situation, including if
necessary, disclosure to the tribunal.

e If a lawyer knows that a person in a matter before a tribunal, including
depositions, has or will engage in other criminal or fraudulent activity related to
the proceeding, the lawyer must take reasonable remedial measures, including
if necessary, disclosure to the tribunal. Rule 1.6(c) also requires this disclosure

to the extent the lawyer reasonably believes necessary to comply with Rule
3.3.

¢ The duty to take reasonable remedial measures is unlimited in time.
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Rule 3.3, Comment [10] indicates that remedial measures include steps such as confidential
remonstration with the client, seeking the client’s consent to withdraw from the matter, or
seeking the client’s consent to correct the false statement or evidence. If these measures fail
to remedy the situation, the lawyer must disclose information to the tribunal to remedy the

situation.

If the lawyer knows of proposed or ongoing illegal or fraudulent activity by a client that does not

involve a tribunal:

® The lawyer must avoid counseling or assisting the client’s illegal or fraudulent
conduct as required by Rules 1.2(d) and 4.1(b).

¢ Further, if the lawyer’s representation will facilitate or promote the client’s
illegal or fraudulent activity, Rule 1.16(d) (1) requires the lawyer to withdraw.
In most circumstances, withdrawal will suffice to prevent the lawyer’s assistance
of the client’s illegal or fraudulent activity.

¢ In a limited number of situations, disclosure of material facts also may be
necessary to avoid assisting the client’s illegal or fraudulent conduct. For
example, if the lawyer knows that the client seeks to use the lawyer’s previously
prepared work product to further illegal conduct or a fraud, the lawyer’s
withdrawal alone may not prevent the client’s use of the lawyer’s work product
to assist the illegality or fraud. If that occurs, the lawyer is required to disclose
to prevent the use of the document, for example by disaffirming the document
or legal opinion, in addition to withdrawing from the matter [Rules 4.1 (b) and
1.6(c)].

D. CONFLICTS OF INTEREST—Rules 1.7-1.12 and 6.5

With few exceptions, the recommendations of the Task Force on rules addressing conflicts of
interest are consistent with present Ohio law. The rules concerning conflicts of interest include
Rules 1.7 to 1.12 and Rule 6.5. Canon 5 of the Code of Professional Responsibility treats the
lawyer who must testify in a client’s case as a conflict of interest issue. The Task Force follows
the ABA model by placing the rules on lawyer as witness as Rule 3.7 within the group of rules
dealing with lawyer as advocate. Rule 3.7 replaces DR 5-101(B) and 5-102, but is substantively

the same as those existing rules.
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General rule regarding conflicts

Rule 1.7 states the general rules for identifying and evaluating all potential conflicts of interest.
It recognizes that a conflict of interest can arise from (1) the fact that two clients are directly
adverse in a matter, or (2) a circumstance in which the lawyer’s ability to serve one client loyally
and effectively may be limited by the lawyer’s duties to a current client, a former client or a third
party, or by the lawyer’s personal interests. The representation, in the same litigated case, of
two clients who are adverse parties is absolutely prohibited by Rule 1.7(c) (2). All other conflicts
can be waived if the lawyer determines that the lawyer can competently, diligently, and loyally
represent each affected client, the conflict is not otherwise prohibited by law or Rule 1.7(c) (2),

and each client gives informed consent.

The main substantive difference between Rule 1.7 and the analogous provisions of DR 5-

101(A) (1) and DR 5-105 is that Rule 1.7 requires written confirmation of a conflict waiver.

Current clients

Rule 1.8 guides the conduct of lawyers in a number of specific conflict situations. With the
exception of Rule 1.8(f) (4), which mandates certain disclosures for insurance defense lawyers,
each part of Rule 1.8 corresponds to an existing Ohio Disciplinary Rule or decided case. With few
exceptions, the Task Force recommends the adoption of Model Rule 1.8 without change, despite
slight differences between the Model Rule and existing Ohio law. The following provisions of

Rule 1.8 differ from current Ohio rules in the respect noted.

Rule 1.8(a) corresponds in substance to DR 5-104(A) and the ruling in Cincinnati Bar Assn.
v. Hartke (1993), 67 Ohio St.3d 65 and adds a requirement that the client must consent in
writing to a conflict. The writing requirement is consistent with the Task Force’s requirement

for confirmation of conflict waivers in Rule 1.7.

Rule 1.8(d) corresponds to DR 5-104(B) but gives a lawyer greater latitude to enter a contract
for publication or media rights with a client. Rule 1.8(d) prohibits making such an arrangement
only during the representation and only if the portrayal or account would be based in substantial
part on information relating to the representation. In contrast, DR 5-104(B) forbids a lawyer to
make any such arrangement during the pendency of the matter, even if the representation has
ended.
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Rule 1.8(e) corresponds to DR 5-103(B) but expressly permits a lawyer to pay court costs and
expenses on behalf of an indigent client. The Task Force debated at length but rejected a
proposal that would have allowed a lawyer, in limited instances, to advance living expenses for a

client during the pendency of litigation.

Rule 1.8(j), prohibiting a sexual relationship with a client (other than one preexisting the
representation) is new but consistent with the rulings in Cleveland Bar Assn v. Feneli (1999), 86
Ohio St.3d 102 and Disciplinary Counsel v. Moore (2004), 101 Ohio St.3d 261.

The Task Force proposes the addition of Rule 1.8(f) (4) and a “Statement of Insured Client’s
Rights,” based on a recommendation from the Ohio State Bar Association (OSBA). The Task
Force is well aware that the defense provided to an insured by a lawyer retained by an insurer is
the most frequent situation in which a lawyer is paid by someone other than the lawyer’s client.
In crafting division (f) (4) and the related Comment [12A], the Task Force considered Opinions
2000-2 and 2000-3 of the Board of Commissioners on Grievances & Discipline, as well as the
Report of the OSBA House Counsel Task Force, as adopted by the OSBA Council of Delegates
in November 2002, and the Report of the OSBA Insurance and Audit Practices and Controls
Committee, as adopted by the OSBA Council of Delegates in May 2004.

Former clients

Rule 1.9, governing conflicts arising from duties to former clients, fills a gap in the Disciplinary
Rules. The rule comports in substance with the decision in Kala v. Aluminum Smelting & Refining
Co., Inc. (1998), 81 Ohio St.3d 1 and lower court decisions on the topic. The only change from

current Ohio law is the requirement that a conflict waiver be confirmed in writing.

Former and current government lawyers

Rule 1.11 spells out, in more detail than DR 9-101(B), special conflict of interest rules for lawyers
who are current or former government employees. The movement of lawyers between public
service and private practice and their subsequent involvement in the same or similar issues and
controversies requires rules of professional ethics that expressly spell out when a disqualifying
conflictexists and permitsuch representation if certain conditions are met, including appropriate
screening. This provision supplements the obligations imposed on government lawyers by state

law.
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Former judges and third-party neutrals

Rule 1.12 codifies the aspirational goal of EC 5-21 and creates a standard for disqualification of
a lawyer who “personally and substantially” participated in the “same” matter while serving as a
judge, mediator, arbitrator, or third-party neutral. The rule also establishes a process by which
the lawyer may avoid personal disqualification and imputed disqualification to the disqualified

lawyer’s entire firm.

Imputation of conflicts

The imputation of one lawyer’s conflict to others in the firm is governed by four rules, each
applicable to a different type of conflict: Rule 1.10 [conflicts arising under Rule 1.7 and 1.9];
Rule 1.8(k) [conflicts arising under Rule 1.8]; Rule 1.11(b) [conflicts of former or current
government lawyers]; and Rule 1.12(c) [conflicts of former judge or third-party neutral].

Collectively, these rules replace DR 5-105.

DR 5-105 expressly imputes to other lawyers in a firm only conflicts arising from a lawyer’s
representation of multiple current clients. In contrast, Rules 1.8(k) and 1.10 also address the
imputation of conflicts arising from a lawyer’s personal interests, and Rule 1.10 addresses the
imputation of a conflict arising from a duty to a former client or another person. In addition,
Rule 1.10 speaks in detail to two aspects of the imputation of conflicts arising from duties that
a lawyer has to a former client whom the lawyer represented while associated with a previous
firm. Rule 1.10(b) clarifies that imputation of a lawyer’s former client conflict to the lawyer’s
present firm ends when the personally disqualified lawyer leaves the firm, if no lawyer remaining
has confidential information about the lawyer’s former client. Rules 1.10(c) and (d) express
the understanding of a majority of the Task Force of the rule announced in Kala v. Aluminum
Smelting & Refining Co., Inc. (1998), 81 Ohio St.3d 1 concerning screening. Although the views
of members of the Task Force differed, the majority construed Kala to prohibit the use of a
screen to avoid the disqualification of an entire firm when a lawyer who had been its opposing
counsel in an on-going matter joins the firm. Thus, Rule 1.10(c) imputes the disqualification
of an individual lawyer to the firm when the lawyer has switched sides in the same matter, but
Rule 1.10(d) permits screening to prevent disqualification of a firm representing a client in a

substantially related matter to the one on which its new lawyer was adverse.
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E. ADVERTISING AND SOLICITATION—Rules 7.1 to 7.5

Rules 7.1 to 7.5 address the communication of legal services and largely follow the Model Rules
on advertising and solicitation in form and content. Although some of the existing prohibitions
contained in the Ohio Code of Professional Responsibility have found their way into Rules 7.1
to 7.5, many of the existing prohibitions have been removed in deference to constitutional
concerns about the regulation of commercial speech. Further, both the Model Rules and the
proposed rules bring Ohio’s standards of conduct into step with today’s world by providing
sufficient flexibility to encompass changes in technology that impact on electronic and recorded

communications.

Communications concerning a lawyer’s services

Rule 7.1 deals with communications concerning a lawyer’s services and provides the general
standards applicable to advertising, solicitation, and other information that the lawyer may
communicate in his or her practice. The rule is not limited only to the lawyer making a false,
misleading, or nonverifiable communication, but also to the use of any material that would

contain such information.

Rule 7.1 does not contain the prohibitions currently found in DR 2-101 on client testimonials
or self-laudatory claims. However, the rule does retain the existing prohibition on unverifiable
claims, which is not present in the Model Rule. In addition, the rule does not contain any of the
other directives found in DR 2-101(B), the definition of misleading found in DR 2-101(C) (see
Rule 7.1, Comment [2]), or the directives found in DR 2-101(D), (E), and (G).

Advertising
Rule 7.2(a) directs attention to Rules 7.1 and 7.3, each of which includes or deletes language
from Ohio’s advertising and solicitation rules (DR 2-101 to 2-104), thereby instructing the reader

of the new rule to look at those rules as well as Rule 7.2.

The following are portions of DR 2-101 that have not been included in Rule 7.1, 7.2, or 7.3:

¢ The prohibition in DR 2-101 (A) (2) against advertising for a matter where the law
firm intends to refer the matter, rather than work on the case;
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* The specific reference to types of fees or descriptions, such as “give-away” or “below
cost” found in DR 2-101(A) (5), though Rule 7.1, at Comment [4], specifically
indicates that such characterizations are misleading;

® Specific references to media types and words, as set forth in DR 2-101(B) (1) and
(2);

* Specific reference that brochures or pamphlets can be disclosed to “others” as set
forth in DR 2-101(B) (3);

® The list of items that were permissible for inclusion in advertising, contained in
DR 2-101(D).

Rule 7.2(b) retains the existing prohibitions of DR 2-103 regarding reciprocal referral
agreements between two lawyers or between a lawyer and a nonlawyer professional. The Task
Force elected to retain this prohibition over Model Rule 7.2(b)(4), which allows reciprocal

referral agreements in some circumstances.

Direct contact with prospective clients
Rule 7.3 embraces the provisions of DR 2-104(A), 2-101(F), and 2-101 (H), with modifications.

First, Rule 7.3(c) broadens the types of communications that are permitted by authorizing the
use of recorded telephone messages and electronic communication via the Internet. Further,
in keeping with the new methods of communication that are authorized, the provisions of DR
2-101(F) regarding disclosures have been incorporated and modified to apply to all forms of

permissible direct solicitations.

Second, the provisions of DR 2-101(F) (2) have been incorporated in Rule 7.3(c) and modified
to reduce the micromanagement of lawyer contact, which previously had been the subject
of abuse, by requiring that the disclaimers “ADVERTISEMENT ONLY” and “ADVERTISING
MATERIAL” be “conspicuously” displayed. The requirements contained in DR 2-101(F) (2) (b)
regarding disclaimers of prior acquaintance or contact with the addressee and avoidance of

personalization have not been retained.

The provisions of DR 2-101(F) (4) [pre-service solicitation of defendants in civil actions] have
been inserted as Rule 7.3(d), and the provisions of DR 2-101(H) [solicitation of accident or

disaster victims] have been inserted as Rule 7.3 (e).
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Communication of fields of practice and specialization

Rule 7.4 is comparable to DR 2-105 and does not depart substantively from that rule.

Firm names and letterheads
With the exception of DR 2-102(E) and (F), Rule 7.5 is comparable to DR 2-102.

DR 2-102(E) [alawyer engaged in the practice of law and another profession shall not so indicate
on the lawyer’s letterhead, office sign, or professional card, nor identify himself or herself as a
lawyer in connection with the lawyer’s other profession or business] prohibits truthful statements
about a lawyer’s actual businesses and professions. The Task Force believes the Ohio Rules
of Professional Conduct should not preclude truthful statements about a lawyer’s professional
status, other business pursuits, or degrees and has elected to not retain DR 2-102(E). DR 2-
102(F) is an exception to DR 2-102(E) and, therefore, unnecessary in light of the elimination
of DR 2-102(E).

Comment [3] of Rule 7.5 is substantially the same as DR 2-102(A) (4) regarding use of the
“of counsel” designation. Comment [4] addresses the restrictions of DR 2-102(G) relative to

operating a legal clinic and using the designation “legal clinic.”

F. NEW PROVISIONS

At its initial meeting, the Task Force identified six primary benefits that would result from
adoption of professional responsibility rules that are based on the ABA Model Rules. One of
the most frequently cited benefits is the substantial reliance on a body of rules that are a better
reflection of the current practice of law and that are the subject of frequent updates. By relying
on the Model Rules, the Ohio Rules of Professional Conduct includes several provisions that are
new to Ohio professional responsibility law. The provisions noted below are in addition to those

new provisions referenced elsewhere in this report.

Scope of representation—Rule 1.2
Rule 1.2 includes several new, yet fundamental principles regarding the allocation of authority
between lawyer and client and the scope of representation. In stating that a lawyer must abide

by client decisions concerning the objectives of the representation and consult with the client as
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to means to be used, Rule 1.2(a) codifies the advisory provisions of EC 7-7. The last sentence of
Rule 1.2(a) recognizes that professionalism is not inconsistent with a lawyer’s duties to a client,
a recognition that is expressed in DR 7-101(A) (1).

As noted above, the requirement of a written engagement letter for most representations is new.
Consistent with the Model Rule, Rule 1.2(c) also permits a lawyer to agree to limit the scope of
a new or existing representation, if the limitation is reasonable under the circumstances and
communicated to the client in writing. For example, a litigator’s declining to advise a client
on the taxability of the client’s recovery is likely a reasonable and appropriate limitation on the
scope of an existing representation, if communicated in writing. On the other hand, it would be
unreasonable for a lawyer handling a claim on a contingent fee basis to decline to represent the
client in an appeal from an adverse judgment, unless the fee agreement specifically expressed
the limitation. Defining what is a reasonable limitation, particularly in the context of an existing

representation, will occur through advisory opinions and case law.

Rule 1.2(c) would also permit the Supreme Court to set forth the circumstances in which a lawyer
may ethically provide “unbundled” legal services—that is, to assist a client with only one portion
of a single case or transaction. In transactional practice, it is not unusual for sophisticated
parties to agree that the lawyer should serve solely as a scrivener of a contract whose terms the
parties have negotiated themselves, and the propriety of this practice has not been addressed
in Ohio. Nationally, “unbundling” of legal services has been proposed, and, in some states,
adopted, as a means to increase the affordability of legal services. See, e.g. Althoff, “Ethical
Issues Posed by Limited-Scope Representation—the Washington Experience,” The Professional Lawyer 67
(2004 Symposium Issue). Rule 6.5 contemplates a form of “unbundling”—that is, “short-term
limited legal services”—without expectation of continuing representation, provided under the

auspices of a nonprofit organization or court.

Communication—Rule 1.4

The lack of clear and consistent communication with the client is the source of many grievances.
However, the importance of communication is now expressed only in the aspirational provisions
of the Ethical Considerations and in the Statements on Professionalism issued by the Supreme
Court. Rule 1.4 fills that gap, stating the minimum required communication between lawyer

and client.
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Particular client relationships—Rules 1.13, 1.14 and 1.18
The Ohio Rules of Professional Conduct include three new rules concerning the duties of lawyers
to particular types of clients—organizational clients, clients with disabilities, and prospective

clients.

Organizational client. Rule 1.13, addressing the duties of alawyer for an organization,
is new. In stating that a lawyer for an organization owes duties to the organization,
and not to any of its constituents, Rule 1.13 draws substantially upon Ethical
Consideration 5-19. Rule 1.13(b) describes when a lawyer must reportinformation
about actual or threatened constituent wrong-doing “up the ladder” within the
organization. The Task Force does not recommend the special “whistle-blowing”
provisions of Model Rule 1.13 adopted by the ABA in 2002. Instead, the Task
Force proposes that a lawyer for an organization have the same “reporting out”
discretion or duty that other lawyers have under Rules 1.6(b) and (c). The Task
Force does not anticipate that Rule 1.13 will present any unique issues for lawyers
for publicly held companies who are required to comply with the Sarbanes-Oxley

regulations.

Client with a disability. Rule 1.14, addressing the duties of a lawyer for a client with
diminished capacity, is new. The rule is both broader and narrower than EC 7-
12, which treats the same subject-matter. Rule 1.14 is broader to the extent that
it explicitly permits a lawyer to ask for the appointment of a guardian ad litem in
the appropriate circumstance, take reasonably necessary protective action, and
disclose confidential information to the extent necessary to protect the client’s
interest. Rule 1.14 is narrower than EC 7-12 to the extent that it does not explicitly
permit the lawyer representing a client with diminished capacity to make decisions
that the ordinary client would normally make. The rule does not address the
matter of decision-making as was addressed in the Ethical Consideration, but
merely states that the lawyer should maintain a normal client-lawyer relationship

as far as reasonably possible.

Prospective clients. Although new, Rule 1.18, addressing the duty of a lawyer to a

prospective client who does not engage the lawyer, does not materially change the
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law of Ohio. The rule clarifies the directives set forth by the Supreme Court in
Cuyahoga Bar Assn v. Hardiman (2003), 100 Ohio St.3d 260.

Special duties associated with certain roles—Rules 2.3, 2.4, 3.8 and 3.9

Evaluation for third party. Rule 2.3 outlines the ethical obligations of a lawyer who
is asked to provide to a third party an evaluation of a matter related to a client
representation. No current Ethical Consideration or Disciplinary Rule expressly
addresses this scenario, examples of which include audit requests and a lender’s

request for a legal opinion from borrower’s counsel.

Lawyer acting as neutral. Rule 2.4 requires a lawyer acting as neutral to inform
unrepresented parties that the lawyer does not represent them and explain, if

necessary, the difference between a lawyer’s role as a neutral and an advocate.

Lawyer as prosecutor. Rules 3.8(b), (c), (e), and (f), concerning special obligations
of prosecutors, are new. Ohio recognizes the distinctive role of prosecutors
in EC 7-13, but Ohio currently has no disciplinary rules, other than DR 7-103,
concerning the unique ethical obligations of prosecutors. Moreover, there are
few cases on prosecutorial misconduct other than improper comment at trial.
Rules 3.8(b), (c), and (f) have their roots in the ABA Standards for Criminal Justice:
Prosecution Function, which have been cited with approval by the Supreme Court

and the Board of Commissioners on Grievances & Discipline.

Lawyer as advocate before law- or rule-making body. Rule 3.9 recognizes that law- and
rule-making bodies may be uncertain as to whether a presenting lawyer speaks
personally or on behalf of a client and that this distinction may be significant to
the body. The rule therefore requires a lawyer to disclose that the lawyer appears
in a representative capacity, if that is the case. Rule 3.9 does not require the
lawyer to disclose the client’s identity, but does make applicable, to the lawyer—
lobbyist, Rule 3.3(a), prohibiting false or misleading statements, and Rule 3.4(a),

prohibiting obstruction of access to evidence.
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Responsibility of lawyers in firms—Rules 5.1 to 5.3

Rules 5.1 to 5.3 concern the responsibility of lawyers in a firm for ethical practice of others in
the firm. The rules expand on the limited provision of DR 4-101 (D), which addresses a lawyer’s
duty to ensure that employees, associates, and others preserve client confidences and secrets,
and the holding in Disciplinary Counsel v. Ball (1993), 67 Ohio St. 3d 401.

Rule 5.1 requires law firm partners and supervising lawyers to make reasonable efforts to ensure
that the firm has measures in place for assuring that all lawyers in the firm conform to the rules
of ethics. Rule 5.1 also states that a partner, manager, or supervising lawyer is responsible for the
unethical conduct of a subordinate lawyer if the supervisor orders, ratifies, or fails to intervene
to prevent or mitigate the consequences of the subordinate’s unethical conduct. Rule 5.2 states
that each lawyer is responsible for adhering to the rules, but that a subordinate lawyer does not
violate the rules by acting in accordance with a supervisor’s reasonable resolution of a question
of duty. Rule 5.3 parallels Rule 5.1 and addresses the responsibilities of a lawyer with regard to

the conduct of nonlawyer assistants.

Multi-disciplinary practice—Rules 5.4 and 5.7

Two rules govern the conduct of lawyers who engage in professional or business activities that
are different from, and perhaps related to, the practice of law. Together, these rules recognize
that lawyers may engage in business and professional pursuits that are related to the provision of
legal services, while incorporating safeguards that promote a lawyer’s professional independence
and protect the lawyer’s clients and the clients and customers of the related businesses and

professions.

Rule 5.4 promotes the continued professional independence of a lawyer by prohibiting a lawyer
from sharing fees with nonlawyers, except in five limited circumstances, barring a lawyer from
forming a partnership with a nonlawyer if the partnership’s activities will consist of the practice
of law, preventing a lawyer from having his or her professional judgment directed by a third party
who recommends, employs, or pays the lawyer to render legal services, and prohibiting a lawyer
from entering into a practice relationship wherein a nonlawyer will have an ownership interest,
is corporate director or officer, or has the right to direct or control the lawyer’s professional
judgment. The rule corresponds substantially to DR 3-102(A), 3-103, and 5-107(B) and (C).

Rule 5.7 is new to Ohio, although the Board of Commissioners on Grievances & Discipline

has twice cited Model Rule 5.7 in addressing a lawyer’s involvement in ancillary or law-related
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business. See Advisory Opinions 94-7 and 2000-4. Rule 5.7 recognizes that lawyers often
simultaneously engage in the practice of law and provide certain law-related services, such as
title insurance, financial planning, or lobbying and states that if a lawyer provides law-related
services in conjunction with the rendering of legal services, the lawyer is governed by the Rules
of Professional Conduct in providing those law-related services. Rule 5.7 prohibits a lawyer from
conditioning the provision of legal services on a client’s use of the lawyer’s law-related business,
or from requiring a customer of a law-related business to agree to legal representation by the
lawyer. In these circumstances, the lawyer must disclose his or her ownership or control of the
law-related business and inform the client or customer that the legal services or law-related

services, as applicable, may be obtained elsewhere.

Multi-jurisdictional practice—Rule 5.5

To provide complete client service, a lawyer occasionally may be required to perform work in
a jurisdiction in which the lawyer is not admitted. In most instances, this work is unlikely to
implicate the public policy against the unauthorized practice of law. The Task Force endorses
the adoption of ABA Model Rule 5.5, with slight modifications, to establish certain safe harbors
from charges of unauthorized practice of law for lawyers admitted elsewhere than Ohio.
Model Rule 5.5(c), which was adopted by the ABA in 2002, has already been adopted in fifteen
jurisdictions and fairly balances the public interest in regulation of the practice of law with the
multijurisdictional scope of many clients’ businesses and legal matters. Rule 5.5 incorporates a
reference to the corporate registration requirements of Gov. Bar R. VI, Section 4. The creation
of additional safe harbors, for which a basis cannot be found in present Ohio law, may be
also appropriate—for example, for in-house counsel who work only part-time—but were not
considered by the Task Force. Pursuant to Rule 8.5, out-of-state lawyers relying on a safe harbor
under Rule 5.5 would be subject to the disciplinary authority of Ohio, as well as of their home

jurisdiction.

Pro bono legal services—Rules 6.2 and 6.5

As noted below, the Task Force defers a recommendation on adoption of Model Rule 6.1.
Whether the Supreme Court ultimately adopts a version of Model Rule 6.1, the Task Force
recommends adoption of two Model Rules relevant to the provision of legal services to those
who cannot afford them. Rule 6.2 forbids a lawyer from seeking to avoid serving as court-

appointed counsel without good cause. Rule 6.5 permits a lawyer to provide short term legal
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services without regard to imputed conflicts of which the lawyer may be unaware. Rule 6.5
facilitates and encourages lawyers to participate in “walk-in” pro bono programs sponsored by a

nonprofit association or court.

Lawyer discipline—Rules 8.1 to 8.5

Rules 8.1 to 8.5 pertain to discipline and otheraspects of maintaining the integrity of the profession.
Together, these rules replace DR 1-101 to 1-103 and introduce new provisions concerning a
lawyer’s duty in providing information in connection with a bar admission application, the
Supreme Court’s plenary jurisdiction in disciplinary matters, and choice of law in disciplinary
matters. Following the Model Rule, Rule 8.3 narrows the scope of an Ohio lawyer’s required
reporting of violations of the professional conduct rules to violations “that raise a question as to
a lawyer’s honesty, trustworthiness, or fitness as a lawyer in other respects.” However, unlike the

ABA Model Rule, Rule 8.3 requires self-reporting of rule violations.

Rule 8.5 is significant in two respects. First, the rule declares that lawyers admitted in another
state who practice within the safe harbors of Rule 5.5 are subject to discipline in Ohio. Second,

the rule outlines choice of law principles for discipline.

V. MODEL RULES NOT RECOMMENDED BY THE TASK FORCE

The Task Force considered and recommends against adopting four Model Rules of Professional
Conduct. The Task Force concluded that the provisions of Model Rules 3.2 [Expediting
Litigation], 6.3 [Membership in Legal Services Organization], 6.4 [Law Reform Activities
Affecting Client Interests], and 7.6 [Political Contributions to Obtain Legal Engagements or
Appointments by Judges] are encompassed either in Ohio statutes or elsewhere in the Ohio
Rules of Professional Conduct. These recommendations are spelled out in a Reporter’s Note

that the Task Force has inserted in place of those Model Rules and comments.

The Task Force tabled and thus makes no recommendation to the Supreme Court regarding
adoption of Model Rule 6.1 [Voluntary Pro Bono Publico Service]. At the same time as the
Task Force was considering Model Rule 6.1, the Supreme Court Task Force on Pro Se and
Indigent Litigants and the Ohio Legal Assistance Foundation board of trustees were engaged in
a detailed review of Model Rule 6.1 and the state of pro bono activities in Ohio. In light of these

ongoing reviews, and in deference to the subject-matter expertise possessed by the members
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of these two entities, the Task Force concluded the Supreme Court would be better served by
considering the recommendations regarding Model Rule 6.1 that those two entities will present
to the Court. Nonetheless, some members of the Task Force question whether a nonbinding,
hortatory standard regarding the participation in and delivery of pro bono services should be
included in Ohio Rules of Professional Conduct. These members expressed the view that such
a provision, if the Court ultimately adopts it, would be more appropriately included in the
Lawyer’s Creed and Aspirational Ideals issued by the Court or in the Rules for the Government
of the Bar of Ohio.

The Task Force also declined to propose a Rule of Professional Conduct that incorporates the
provisions of DR 7-111 [Confidential Information]. The Task Force believes the subject-matter
of that rule is addressed in Rules 8.4(b) and (d) as well as R.C. 102.03(B).

VI. OTHER TASK FORCE RECOMMENDATIONS

In addition to the rules recommended for the Court’s adoption, the Task Force submits the

following recommendations for the Court’s consideration.

A. LAWYER REFERRAL AND INFORMATION SERVICES—GOYV. BAR R. XVI

In 1996, the Supreme Court amended DR 2-103 to establish standards for the operation of
lawyer referral and information services in Ohio. Rule XVI of the Supreme Court Rules for
the Government of the Bar of Ohio supplements these provisions, and the Court’s Committee
for Lawyer Referral and Information Services administers them. The provisions contained in
DR 2-103 have the salutary purpose of ensuring that Ohioans who are in need of legal services
will receive appropriate and quality referrals from an entity that satisfies or exceeds certain
minimum standards. However, because these provisions focus on the operation of the referral
services themselves, rather than the conduct of participating lawyers, the Task Force suggests

that these provisions are misplaced in the Rules of Professional Conduct.

In addition, the Task Force recommends that in adopting Rule 7.2, which addresses the
obligation of an Ohio lawyer when participating in a lawyer referral service, the Court include
a cross-reference to the requirements of Gov. Bar R. XVI. The Task Force further recommends
that the Supreme Court amend Gov. Bar R. XVI to incorporate the provisions currently found

in DR 2-103(C) that regulate the manner in which the lawyer referral services operate.
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B. SUCCESSION PLANS FOR SOLE PRACTITIONERS

According to the Ohio State Bar Association, approximately one out of every three Ohio lawyers
identifies himself or herself as a sole practitioner. These lawyers provide a variety of essential
and affordable legal services to individuals and organizations throughout Ohio. Yet, when a
sole practitioner dies, becomes permanently or temporarily disabled, or abandons his or her
practice, the lawyer’s clients can be left without representation, perhaps at a crucial point of

litigation or negotiation.

Comment [5] to Rule 1.3 suggests that a sole practitioner can address the duty of diligence
to client matters by designating a successor lawyer to take action when a sole practitioner is
unable or unwilling to continue his or her practice. The Task Force recommends that the Court
take additional steps to encourage sole practitioners to develop a succession plan that could
be invoked in the event of their death, disability, or disappearance. To that end, the biennial
attorney registration form should be amended to ask each sole practitioner to identify his or her
successor lawyer. This step will underscore the importance of developing a succession plan and
enable the appropriate authorities to readily identify and contact a successor lawyer, should it
become necessary to do so. The Delaware Supreme Court has implemented a similar provision

as part of the 2005 registration statement filed by each Delaware lawyer.

C. EFFORTS TO EDUCATE THE BAR, BENCH AND PUBLIC

The Task Force believes a comprehensive effort to educate lawyers, judges, and the public about
the new rules will enhance acceptance and understanding of and compliance with the Ohio Rules
of Professional Conduct. The Task Force recommends that the Supreme Court collaborate with
bar associations, law schools, and continuing education providers to develop lawyer education
programs regarding the Ohio Rules of Professional Conduct. The Ohio Judicial College should
develop similar education programs that are designed to facilitate the understanding of the
rules by judges, magistrates, and other court officials. The Supreme Court Public Information
Office could enhance public understanding of ethical standards for lawyers through the
development and publication of materials that focus on aspects of the rules that are of interest
to consumers of legal services. Client-lawyer communications regarding fee arrangements and
scope of representation, requirements of written fee agreements, advertising, and use of law-

related services would be among the subjects addressed in these materials.
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D. DELAYED EFFECTIVE DATE

The Task Force recommends that the Supreme Court delay the effective date of the new
Rules of Professional Conduct for a minimum of three months and, ideally, up to six months,
following the Court’s final adoption of the rules. This delay is suggested and warranted for two
primary reasons. First, this period will allow for the development of programs and materials for
presentation to lawyers, judges, and the public. Second, lawyers and law firms will be able to use
this period to incorporate changes in their practices that are necessary to ensure compliance
with the new rules. Four states (Iowa, Nebraska, Oregon, and Tennessee) that recently replaced
their legal ethics rules with a version of the Model Rules delayed the effective date of the new

rules from two to six months following adoption.

VII. CONCLUSION

Integrity is the key to understanding legal practice.
— Ronald D. Dworkin, Professor of Philosophy, New York University

The Task Force on Rules of Professional Conduct was charged with developing a comprehensive
collection of professional conduct standards that more closely reflect current practices and ethical
standards in the legal profession, protect the rights of clients and the public, and ensure that
Ohio lawyers are held to the highest standards of professional conduct. The recommendations
contained in this report are submitted with understanding that ethics rules are a supplement to,
and not a replacement for, the personal integrity and professionalism expected of each lawyer
who takes the oath of office and enters the legal profession. By conducting himself or herself
with personal integrity and adhering to the standards set forth in the Ohio Rules of Professional
Conduct, each lawyer will remain faithful to the principles of a honorable and independent

profession.

The Task Force respectfully submits this report to Chief Justice Thomas J. Moyer and stands
ready to assist the Supreme Court and the bench, bar, and citizens of Ohio in implementing its

recommendations.
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PREAMBLE: A LAWYER’S RESPONSIBILITIES

[1] As an officer of the court, a lawyer not only represents clients but has a
special responsibility for the quality of justice.

[2]  In representing clients, a lawyer performs various functions. As advisor, a
lawyer provides a client with an informed understanding of the client’s legal rights and
obligations and explains their practical implications. As advocate, a lawyer asserts the
client’s position under the rules of the adversary system. As negotiator, a lawyer seeks a
result advantageous to the client and consistent with requirements of honest dealings with
others. As an evaluator, a lawyer examines a client’s legal affairs and reports about them
to the client or to others.

[3] In addition to these representational functions, a lawyer may serve as a third-
party neutral, a nonrepresentational role helping the parties to resolve a dispute or other
matter. See, e.g., Rules 1.12 and 2.4. In addition, there are rules that apply to lawyers who
are not active in the practice of law or to practicing lawyers even when they are acting in a
nonprofessional capacity. For example, a lawyer who commits fraud in the conduct of a
business is subject to discipline for engaging in conduct involving dishonesty, fraud,
deceit, or misrepresentation. See Rule 8.4.

[4] In all professional functions a lawyer should be competent, prompt,
diligent, and loyal. A lawyer should maintain communication with a client concerning the
representation. A lawyer should keep in confidence information relating to
representation of a client except so far as disclosure is required or permitted by the Ohio

Rules of Professional Conduct or other law.
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[5]  Lawyers play a vital role in the preservation of society. A lawyer’s conduct
should conform to the requirements of the law, both in professional service to clients and
in the lawyer’s business and personal affairs. A lawyer should use the law’s procedures
only for legitimate purposes and not to harass or intimidate others. A lawyer should
demonstrate respect for the legal system and for those who serve it, including judges,
other lawyers, and public officials. Adjudicatory officials, not being wholly free to defend
themselves, are entitled to receive the support of the bar against unjustified criticism.
Although a lawyer, as a citizen, has a right to criticize such officials, the lawyer should do
so with restraint and avoid intemperate statements that tend to lessen public confidence
in the legal system. While it is a lawyer’s duty, when necessary, to challenge the rectitude
of official action, it is also a lawyer’s duty to uphold legal process.

[6] A lawyer should seek improvement of the law, ensure access to the legal
system, advance the administration of justice, and exemplify the quality of service
rendered by the legal profession. As a member of a learned profession, a lawyer should
cultivate knowledge of the law beyond its use for clients, employ that knowledge in reform
of the law, and work to strengthen legal education. In addition, a lawyer should further
the public’s understanding of and confidence in the rule of law and the justice system
because legal institutions in a constitutional democracy depend on popular participation
and support to maintain their authority. A lawyer should be mindful of deficiencies in the
administration of justice and of the fact that the poor, and sometimes persons who are not
poor, cannot afford adequate legal assistance. Therefore, all lawyers should devote

professional time and resources and use civic influence to ensure equal access to our
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system of justice for all those who because of economic or social barriers cannot afford or
secure adequate legal counsel. A lawyer should aid the legal profession in pursuing these
objectives and should help the bar regulate itself in the public interest.

[7]  [RESERVED]

[8] [RESERVED]

[9] The Ohio Rules of Professional Conduct often prescribe rules for a lawyer’s
conduct. Within the framework of these rules, however, many difficult issues of
professional discretion can arise. These issues must be resolved through the exercise of
sensitive professional and moral judgment guided by the basic principles underlying the
rules.

[10] [RESERVED]

[11] The legal profession is self-governing in that the Ohio Constitution vests in
the Supreme Court of Ohio the ultimate authority to regulate the profession. To the
extent that lawyers meet the obligations of their professional calling, the occasion for
government regulation is obviated. Self-regulation also helps maintain the legal
profession’s independence from government domination. An independent legal
profession is an important force in preserving government under law, for abuse of legal
authority is more readily challenged by a profession whose members are not dependent
on government for the right to practice.

[12] [RESERVED]

[13] [RESERVED]
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SCOPE

[14] The Ohio Rules of Professional Conduct are rules of reason. They should
be interpreted with reference to the purposes of legal representation and of the law itself.
Some of the rules are imperatives, cast in the terms “shall” or “shall not.” These define
proper conduct for purposes of professional discipline. Others, generally cast in the term
“may,” are permissive and define areas under the rules in which the lawyer has discretion
to exercise professional judgment. No disciplinary action should be taken when the
lawyer chooses not to act or acts within the bounds of such discretion. Other rules define
the nature of relationships between the lawyer and others. The rules are thus partly
obligatory and disciplinary and partly constitutive and descriptive in that they define a
lawyer’s professional role. Many of the comments use the term “should.” Comments do
not add obligations to the rules but provide guidance for practicing in compliance with
the rules.

[156] The rules presuppose a larger legal context shaping the lawyer’s role. That
context includes court rules and statutes relating to matters of licensure, laws defining
specific obligations of lawyers, and substantive and procedural law in general. The
comments are sometimes used to alert lawyers to their responsibilities under such other
law.

[16] Compliance with the rules, as with all law in an open society, depends
primarily upon understanding and voluntary compliance, secondarily upon
reinforcement by peer and public opinion, and finally, when necessary, upon

enforcement through disciplinary proceedings. The rules do not, however, exhaust the
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moral and ethical considerations that should inform a lawyer, for no worthwhile human
activity can be completely defined by legal rules. The rules simply provide a framework
for the ethical practice of law.

[17] Furthermore, for purposes of determining the lawyer’s authority and
responsibility, principles of substantive law external to these rules determine whether a
clientlawyer relationship exists. Most of the duties flowing from the clientlawyer
relationship attach only after the client has requested the lawyer to render legal services
and the lawyer has agreed to do so. But there are some duties, such as that of
confidentiality under Rule 1.6, that attach when the lawyer agrees to consider whether a
client-lawyer relationship shall be established. See Rule 1.18. Whether a client-lawyer
relationship exists for any specific purpose can depend on the circumstances and may be
a question of fact.

[18] Under various legal provisions, including constitutional, statutory, and
common law, the responsibilities of government lawyers may include authority concerning
legal matters that ordinarily reposes in the client in private client-lawyer relationships. For
example, a lawyer for a government agency may have authority on behalf of the
government to decide upon settlement or whether to appeal from an adverse judgment.
Such authority in various respects is generally vested in the attorney general and the
state’s attorney in state government, and their federal counterparts, and the same may be
true of other government law officers. Also, lawyers under the supervision of these

officers may be authorized to represent several government agencies in intragovernmental
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legal controversies in circumstances where a private lawyer could not represent multiple
private clients. These rules do not abrogate any such authority.

[19] Failure to comply with an obligation or prohibition imposed by a rule is a
basis for invoking the disciplinary process. The rules presuppose that disciplinary
assessment of a lawyer’s conduct will be made on the basis of the facts and circumstances
as they existed at the time of the conduct in question and in recognition of the fact that a
lawyer often has to act upon uncertain or incomplete evidence of the situation.
Moreover, the rules presuppose that whether or not discipline should be imposed for a
violation, and the severity of a sanction, depend on all the circumstances, such as the
willfulness and seriousness of the violation, extenuating factors, and whether there have
been previous violations.

[20] Violation of a rule should not itself give rise to a cause of action against a
lawyer nor should it create any presumption in such a case that a legal duty has been
breached. In addition, violation of a rule does not necessarily warrant any other
nondisciplinary remedy, such as disqualification of a lawyer in pending litigation. The
rules are designed to provide guidance to lawyers and to provide a structure for regulating
conduct through disciplinary agencies. They are not designed to be a basis for civil
liability. Furthermore, the purpose of the rules can be subverted when they are invoked
by opposing parties as procedural weapons. The fact that a rule is a just basis for a
lawyer’s self-assessment, or for sanctioning a lawyer under the administration of a
disciplinary authority, does not imply that an antagonist in a collateral proceeding or

transaction has standing to seek enforcement of the rule. Nevertheless, since the rules do
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establish standards of conduct by lawyers, a lawyer’s violation of a rule may be evidence of
breach of the applicable standard of conduct.

[21] The comment accompanying each rule explains and illustrates the meaning
and purpose of the rule. The Preamble and this note on Scope provide general
orientation. The comments are intended as guides to interpretation, but the text of each

rule is authoritative.
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RULE 1.0: TERMINOLOGY

As used in these rules:

(a)  “Belief” or “believes” denotes that the person involved actually supposed the
fact in question to be true. A person’s belief may be inferred from circumstances.

(b) “Confirmed in writing,” when used in reference to the informed consent of
a person, denotes informed consent that is given in writing by the person or a writing that
a lawyer promptly transmits to the person confirming an oral informed consent. See
division (f) for the definition of “informed consent.” If it is not feasible to obtain or
transmit the writing at the time the person gives informed consent, then the lawyer must
obtain or transmit it within a reasonable time thereafter.

(c) “Firm” or “law firm” denotes a lawyer or lawyers, including “of counsel”
lawyers, in a law partnership, professional corporation, sole proprietorship, or other
association authorized to practice law; or lawyers employed in a private or public legal aid
or public defender organization, a legal services organization, or the legal department of
a corporation, governmental entity, or other organization. Two or more lawyers who
office share or a lawyer who works for a firm on a limited basis may constitute a firm if
there exists indicia sufficient to establish a de facto law firm between or among the lawyers
involved.

(d) “Fraud” or “fraudulent” denotes conduct that has an intent to deceive and is

either of the following:

A-10
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(1)  an actual or implied misrepresentation of a material fact that is made
either with knowledge of its falsity or with such utter disregard and recklessness
about its falsity that knowledge may be inferred;

(2)  a knowing concealment of a material fact where there is a duty to
disclose the material fact.

(e) “Illegal” denotes criminal conduct or violations of applicable statutes or
administrative regulations.

(f) “Informed consent” denotes the agreement by a person to a proposed
course of conduct after the lawyer has communicated adequate information and
explanation about the material risks of and reasonably available alternatives to the
proposed course of conduct.

(g) “Knowingly,” “known,” or “knows” denotes actual knowledge of the fact in
question. A person’s knowledge may be inferred from circumstances.

(h)  “Partner” denotes a member of a partnership, a shareholder in a law firm
organized as a professional corporation, or a member of an association authorized to
practice law.

(1) “Reasonable” or “reasonably” when used in relation to conduct by a lawyer
denotes the conduct of a reasonably prudent and competent lawyer.

() “Reasonable belief” or “reasonably believes” when used in reference to a
lawyer denotes that the lawyer believes the matter in question and that the circumstances

are such that the belief is reasonable.
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(k)  “Reasonably should know” when used in reference to a lawyer denotes that a
lawyer of reasonable prudence and competence would ascertain the matter in question.

¢)) “Screened” denotes the isolation of a lawyer from any participation in a
matter through the timely imposition of procedures within a firm that are reasonably
adequate under the circumstances to protect information that the isolated lawyer is
obligated to protect under these rules or other law.

(m) “Substantial” when used in reference to degree or extent denotes a matter
of real importance or great consequence.

(n)  “Iribunal” denotes a court, an arbitrator in a binding arbitration
proceeding, or a legislative body, administrative agency, or other body acting in an
adjudicative capacity. A legislative body, administrative agency, or other body acts in an
adjudicative capacity when a neutral official, after the presentation of evidence or legal
argument by a party or parties, will render a binding legal judgment directly affecting a
party’s interests in a particular matter.

(o)  “Writing” or “written” denotes a tangible or electronic record of a
communication or representation, including handwriting, typewriting, printing,
photostating, photography, audio or videorecording, and e-mail. A “signed” writing
includes an electronic sound, symbol, or process attached to or logically associated with a

writing and executed or adopted by a person with the intent to sign the writing.
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Comment
Confirmed in Writing

[1] If it is not feasible to obtain or transmit a written confirmation at the time
the client gives informed consent, then the lawyer must obtain or transmit it within a
reasonable time thereafter. If a lawyer has obtained a client’s informed consent, the
lawyer may act in reliance on that consent so long as it is confirmed in writing within a
reasonable time thereafter.

Firm

[2]  Whether two or more lawyers constitute a firm within division (c) can
depend on the specific facts. For example, two practitioners who share office space and
occasionally consult or assist each other ordinarily would not be regarded as constituting a
firm. However, if they present themselves to the public in a way that suggests that they are
a firm or conduct themselves as a firm, they should be regarded as a firm for purposes of
the rules. The terms of any formal agreement between associated lawyers are relevant in
determining whether they are a firm, as is the fact that they have mutual access to
information concerning the clients they serve. Furthermore, it is relevant in doubtful
cases to consider the underlying purpose of the rule that is involved. A group of lawyers
could be regarded as a firm for purposes of the rule that the same lawyer should not
represent opposing parties in litigation, while it might not be so regarded for purposes of
the rule that information acquired by one lawyer is attributed to another.

[3]  With respect to the law department of an organization, including the
government, there is ordinarily no question that the members of the department
constitute a firm within the meaning of the Ohio Rules of Professional Conduct. There
can be uncertainty, however, as to the identity of the client. For example, it may not be
clear whether the law department of a corporation represents a subsidiary or an affiliated
corporation, as well as the corporation by which the members of the department are
directly employed. A similar question can arise concerning an unincorporated association
and its local affiliates.

[4]  Similar questions can also arise with respect to lawyers in legal aid and legal
services organizations. Depending upon the structure of the organization, the entire
organization or different components of it may constitute a firm or firms for purposes of
these rules.

Fraud

[5] The terms “fraud” or “fraudulent” incorporate the primary elements of
common law fraud. The terms do not include negligent misrepresentation or negligent
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failure to apprise another of relevant information. For purposes of these rules, it is not
necessary that anyone has suffered damages or relied on the misrepresentation or failure
to inform. Under division (d)(2), the duty to disclose a material fact may arise under
these rules or other Ohio law.

Informed Consent

[6] Many of the Ohio Rules of Professional Conduct require the lawyer to
obtain the informed consent of a client or other person (e.g., a former client or, under
certain circumstances, a prospective client) before accepting or continuing representation
or pursuing a course of conduct. See, eg., Rules 1.2(c), 1.6(a), and 1.7(b). The
communication necessary to obtain such consent will vary according to the rule involved
and the circumstances giving rise to the need to obtain informed consent. The lawyer
must make reasonable efforts to ensure that the client or other person possesses
information reasonably adequate to make an informed decision. Ordinarily, this will
require communication that includes a disclosure of the facts and circumstances giving
rise to the situation, any explanation reasonably necessary to inform the client or other
person of the material advantages and disadvantages of the proposed course of conduct
and a discussion of the client’s or other person’s options and alternatives. In some
circumstances it may be appropriate for a lawyer to advise a client or other person to seek
the advice of other counsel. A lawyer need not inform a client or other person of facts or
implications already known to the client or other person; nevertheless, a lawyer who does
not personally inform the client or other person assumes the risk that the client or other
person is inadequately informed and the consent is invalid. In determining whether the
information and explanation provided are reasonably adequate, relevant factors include
whether the client or other person is experienced in legal matters generally and in
making decisions of the type involved, and whether the client or other person is
independently represented by other counsel in giving the consent. Normally, such
persons need less information and explanation than others, and generally a client or
other person who is independently represented by other counsel in giving the consent
should be assumed to have given informed consent.

[7]  Obtaining informed consent will usually require an affirmative response by
the client or other person. In general, a lawyer may not assume consent from a client’s or
other person’s silence. Consent may be inferred, however, from the conduct of a client or
other person who has reasonably adequate information about the matter. A number of
rules require that a person’s consent be confirmed in writing. See Rules 1.7(b) and
1.9(a). For a definition of “writing” and “confirmed in writing,” see divisions (o) and (b).
Other rules require that a client’s consent be obtained in a writing signed by the client.
See, e.g., Rules 1.8(a) and (g). For a definition of “signed,” see division (0).
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Screened

[8] This definition applies to situations where screening of a personally
disqualified lawyer is permitted to remove imputation of a conflict of interest under Rules
1.11,1.12, or 1.18.

[9] The purpose of screening is to assure the affected parties that confidential
information known by the personally disqualified lawyer remains protected. The
personally disqualified lawyer should acknowledge the obligation not to communicate
with any of the other lawyers in the firm with respect to the matter. Similarly, other
lawyers in the firm who are working on the matter should be informed that the screening
is in place and that they may not communicate with the personally disqualified lawyer with
respect to the matter. Additional screening measures that are appropriate for the
particular matter will depend on the circumstances. To implement, reinforce, and
remind all affected lawyers of the presence of the screening, it may be appropriate for the
firm to undertake such procedures as a written undertaking by the screened lawyer to
avoid any communication with other firm personnel and any contact with any firm files or
other materials relating to the matter, written notice and instructions to all other firm
personnel forbidding any communication with the screened lawyer relating to the matter,
denial of access by the screened lawyer to firm files or other materials relating to the
matter, and periodic reminders of the screen to the screened lawyer and all other firm
personnel.

[10] In order to be effective, screening measures must be implemented as soon
as practical after a lawyer or law firm knows or reasonably should know that there is a
need for screening.

Substantial

[11] The definition of “substantial” does not extend to “substantially” as used in
Rules 1.9, 1.10, 1.11, 1.12, 1.16, 1.18, and 7.4. Rule 1.9, Comment [3] defines
“substantially related” for purposes of Rules 1.9, 1.10, and 1.18. “Personally and
substantially,” as used in Rule 1.11, originated in 18 U.S.C. Sec. 207. Rule 1.12, Comment
[1] defines “personally and substantially” for former adjudicative officers.

Ohio Code Comparison to Rule 1.0
Rule 1.0 replaces and expands significantly on the Definition portion of the Code

of Professional Responsibility. Rule 1.0 defines thirteen terms that are not defined in the
Code and alters the Code definitions of “law firm” and “tribunal.”
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ABA Model Rules Comparison to Rule 1.0
Rule 1.0 contains three substantive changes to the Model Rule terminology.

The definition in Model Rule 1.0(c) of “firm” and “law firm” is rewritten for clarity.
Rule 1.0(c) provides that a “firm” or “law firm” includes individuals who are in “of
counsel” status. The definition also expressly includes legal aid, public defender offices,
and lawyers who work together in a governmental entity such as the Attorney General’s
office or county prosecutor’s office. Rule 1.0(c) also indicates that two or more lawyers
who have office-sharing or other limited arrangements may, under certain circumstances,
be considered a “firm” or “law firm” for purposes of the Rules of Professional Conduct.
These revisions place, in the rule, what is discussed in Comments [2] and [3].

The Model Rule 1.0(d) definition of “fraud” or “fraudulent” is amended to replace
the phrase “under the substantive or procedural law of the applicable jurisdiction” with
the elements of fraud that have been established by Ohio law. See e.g., Domo v. Stouffer
(1989), 64 Ohio App.3d 43, 51 and Ohio Jury Instructions, Sec. 307.03. Comment [5] is
revised accordingly.

Added to Rule 1.0 is a definition of “illegal” in division (e). This definition clarifies
that provisions referring to “illegal or fraudulent conduct” applies to statutory and
regulatory prohibitions that are not classified as crimes.

Similarly, Model Rule 1.0(l), which defines “substantial,” is relettered as Rule
1.0(m) and revised to incorporate a definition from Ohio case law. See State v. Self
(1996), 112 Ohio App.3d 688, 693. A new Comment [11] is added to state that the
definition of “substantial” does not extend to the term “substantially,” as used in various
rules, and to reference specific definitions in Rules 1.9, 1.11, and 1.12.
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RULE 1.1: COMPETENCE
A lawyer shall provide competent representation to a client. Competent
representation requires the legal knowledge, skill, thoroughness, and preparation
reasonably necessary for the representation.
Comment
Legal Knowledge and Skill

[1]  In determining whether a lawyer employs the requisite knowledge and skill
in a particular matter, relevant factors include the relative complexity and specialized
nature of the matter, the lawyer’s general experience, the lawyer’s training and
experience in the field in question, the preparation and study the lawyer is able to give the
matter and whether it is feasible to refer the matter to, or associate or consult with, a
lawyer of established competence in the field in question. In many instances, the
required proficiency is that of a general practitioner. Expertise in a particular field of law
may be required in some circumstances.

[2] A lawyer need not necessarily have special training or prior experience to
handle legal problems of a type with which the lawyer is unfamiliar. A newly admitted
lawyer can be as competent as a practitioner with long experience. Some important legal
skills, such as the analysis of precedent, the evaluation of evidence and legal drafting, are
required in all legal problems. Perhaps the most fundamental legal skill consists of
determining what kind of legal problems a situation may involve, a skill that necessarily
transcends any particular specialized knowledge. A lawyer can provide adequate
representation in a wholly novel field through necessary study. Competent representation
can also be provided through the association of a lawyer of established competence in the
field in question.

[3] [RESERVED]

[4] A lawyer may accept representation where the requisite level of competence
can be achieved through study and investigation, as long as such additional work would
not result in unreasonable delay or expense to the client. This applies as well to a lawyer
who is appointed as counsel for an unrepresented person. See also Rule 6.2.

Thoroughness and Preparation

[5] Competent handling of a particular matter includes inquiry into and
analysis of the factual and legal elements of the problem, and use of methods and
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procedures meeting the standards of competent practitioners. It also includes adequate
preparation. The required attention and preparation are determined in part by what is at
stake; major litigation and complex transactions ordinarily require more extensive
treatment than matters of lesser complexity and consequence. An agreement between the
lawyer and the client regarding the scope of the representation may limit the matters for
which the lawyer is responsible. See Rule 1.2(c). The lawyer should consult with the client
about the degree of thoroughness and the level of preparation required, as well as the
estimated costs involved under the circumstances.

Maintaining Competence

[6] To maintain the requisite knowledge and skill, a lawyer should keep abreast
of changes in the law and its practice, engage in continuing study and education and
comply with all continuing legal education requirements to which the lawyer is subject.

Ohio Code Comparison to Rule 1.1

Rule 1.1, requiring a lawyer to handle each matter competently, replaces DR 6-
101(A) (1) and DR 6-101(A)(2). The rule eliminates the existing tension between DR 6-
101(A) (1), which forbids a lawyer to handle a legal matter that the lawyer knows or should
know that the lawyer is not competent to handle, without associating with a lawyer who is
competent to handle the matter, and EC 6-3, which suggests that a lawyer can accept a
matter that the lawyer is not initially competent to handle “if in good faith he expects to
become qualified through study and investigation, as long as such preparation would not
result in unreasonable delay or expense to his client.” Rule 1.1 does not confine a lawyer
to associating with competent counsel in order to satisfy the lawyer’s duty to provide
competent representation. As highlighted by the addition to Comment [4], no matter
how a lawyer gains the necessary competence to handle a matter, the lawyer must be
diligent and may charge no more than a reasonable fee.

ABA Model Rules Comparison to Rule 1.1
Rule 1.1 is identical to Model Rule 1.1. Certain comments have been revised.

Comment [3] is stricken. The rule itself recognizes that competence is evaluated
in the context of what is reasonably necessary under the circumstances. To the extent
that Comment [3] was intended to affirm that this test would apply in an emergency
situation, it does not add to the rule. On the other hand, Comment [3], as written, could
erroneously be understood by practitioners to create an exception to the duty of
competence.

Comment [4] is amended to incorporate language of EC 6-3. EC 6-3 cautions that
if a lawyer intends to achieve the requisite competence to handle a matter through study
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and investigation, the lawyer’s additional work must not result in unreasonable delay or
expense to the client.

Although a lawyer must always perform competently, a lawyer can provide
competent assistance within a range of thoroughness and preparation. Comment [5] is
revised to suggest that a lawyer consult with a client regarding the costs and extent of work
to be performed.
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RULE 1.2: SCOPE OF REPRESENTATION AND ALLOCATION OF AUTHORITY
BETWEEN CLIENT AND LAWYER

(a) Subject to divisions (c), (d), and (e) of this rule, a lawyer shall abide by a
client’s decisions concerning the objectives of representation and, as required by Rule 1.4,
shall consult with the client as to the means by which they are to be pursued. A lawyer
may take action on behalf of the client as is impliedly authorized to carry out the
representation. A lawyer does not violate this rule by acceding to requests of opposing
counsel that do not prejudice the rights of the client, being punctual in fulfilling all
professional commitments, avoiding offensive tactics, and treating with courtesy and
consideration all persons involved in the legal process.

(1) Alawyer shall abide by a client’s decision whether to settle a matter.
(2)  In a criminal case, the lawyer shall abide by the client’s decision as to

a plea to be entered, whether to waive a jury trial, and whether the client will

testify.

(b)  [RESERVED]

(c) A lawyer who undertakes representation of a client, other than by court
appointment, shall confirm in writing, within a reasonable time, the nature and scope of the
representation, unless the lawyer has regularly represented the client or the anticipated
fee from the representation is $500.00 or less. A lawyer may limit the scope of a new or
existing representation if the limitation is reasonable under the circumstances and

communicated to the client in writing.
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(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct
that the lawyer knows is illegal or fraudulent. A lawyer may discuss the legal consequences
of any proposed course of conduct with a client and may counsel or assist a client in
making a good faith effort to determine the validity, scope, meaning, or application of the
law.

(e)  Unless otherwise required by law, a lawyer shall not present, participate in
presenting, or threaten to present criminal charges or professional misconduct allegations

solely to obtain an advantage in a civil matter.

Comment
Allocation of Authority between Client and Lawyer

[1]  Division (a) confers upon the client the ultimate authority to determine the
purposes to be served by legal representation, within the limits imposed by law and the
lawyer’s professional obligations. The decisions specified in division (a), such as whether
to settle a civil matter, must also be made by the client. See Rule 1.4(a) (1) for the lawyer’s
duty to communicate with the client about such decisions. With respect to the means by
which the client’s objectives are to be pursued, the lawyer shall consult with the client as
required by Rule 1.4(a)(2) and may take such action as is impliedly authorized to carry
out the representation.

[2] On occasion, however, a lawyer and a client may disagree about the means
to be used to accomplish the client’s objectives. Clients normally defer to the special
knowledge and skill of their lawyer with respect to the means to be used to accomplish
their objectives, particularly with respect to technical, legal and tactical matters.
Conversely, lawyers usually defer to the client regarding such questions as the expense to
be incurred and concern for third persons who might be adversely affected. Because of
the varied nature of the matters about which a lawyer and client might disagree and
because the actions in question may implicate the interests of a tribunal or other persons,
this rule does not prescribe how such disagreements are to be resolved. Other law,
however, may be applicable and should be consulted by the lawyer. The lawyer should
also consult with the client and seek a mutually acceptable resolution of the disagreement.
If such efforts are unavailing and the lawyer has a fundamental disagreement with the
client, the lawyer may withdraw from the representation. See Rule 1.16(e)(4).
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Conversely, the client may resolve the disagreement by discharging the lawyer. See Rule
1.16(d) (3).

[3] At the outset of a representation, the client may authorize the lawyer to take
specific action on the client’s behalf without further consultation. Absent a material
change in circumstances and subject to Rule 1.4, a lawyer may rely on such an advance
authorization. The client may, however, revoke such authority at any time.

[4] In a case in which the client appears to be suffering diminished capacity, the
lawyer’s duty to abide by the client’s decisions is to be guided by reference to Rule 1.14.

[4A] Division (a) makes it clear that regardless of the nature of the
representation the lawyer does not breach a duty owed to the client by maintaining a
professional and civil attitude toward all persons involved in the legal process.
Specifically, punctuality, the avoidance of offensive tactics, and the treating of all persons
with courtesy are viewed as essential components of professionalism and civility, and their
breach may not be required by the client as part of the representation.

Independence from Client’s Views or Activities

[5] A lawyer’s representation of a client, including representation by
appointment, does not constitute an endorsement of the client’s political, economic,
social or moral views or activities. Legal representation should not be denied to people
who are unable to afford legal services or whose cause is controversial or the subject of
popular disapproval. By the same token, representing a client does not constitute
approval of the client’s views or activities.

Retention Agreements and Agreements Limiting Scope of Representation
[6] [RESERVED]
[7]  [RESERVED]

[7A] A writing that confirms the nature and scope of the lawyer-client
relationship and the fees to be charged is an important means of clarifying the client-
lawyer relationship and removing much misunderstanding that may arise during the
course of the relationship. The detail and specificity of the writing confirming the nature
and scope of the representation will depend on the nature of the clientlawyer
relationship, the work to be performed, and the basis and rate of the fee. See Rule 1.5.
Nothing in this rule prohibits a lawyer from creating a form or checklist that specifies the
nature and scope of the client-lawyer relationship and the fees to be charged. An order of
a court appointing a lawyer to represent a client is sufficient to confirm the nature and
scope of that representation.
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[7B] Although this rule affords the lawyer and client substantial latitude in
defining the nature and scope of the representation, such agreement must be reasonable
under the circumstances. If, for example, a client’s objective is limited to securing
general information about the law that the client needs in order to handle a common and
typically uncomplicated legal problem, the lawyer and client may agree that the lawyer’s
services will be limited to a brief telephone consultation. Such an agreement would not
be reasonable if the time allotted was not sufficient to yield advice upon which the client
could rely. In addition, the terms upon which representation is undertaken may exclude
specific means that might otherwise be used to accomplish the client’s objectives. Such
limitations may exclude actions that the client thinks are too costly or that the lawyer
regards as repugnant or imprudent. Although an agreement for a limited representation
does not exempt a lawyer from the duty to provide competent representation, the
limitation is a factor to be considered when determining the legal knowledge, skill,
thoroughness and preparation reasonably necessary for the representation. See Rule 1.1.
One element of whether it is reasonable for a lawyer to limit the scope of a new or existing
representation is whether the client has given informed consent. See Rule 1.0(e).

[7C] Written confirmation of a limitation of an existing representation may be
any writing that is presented to the client that reflects the limitation such as a letter or
electronic transmission addressed to the client or a court order.

[8] All agreements concerning a lawyer’s representation of a client must accord
with the Ohio Rules of Professional Conduct and other law. See, e.g., Rules 1.1, 1.8 and
5.6.

Illegal, Fraudulent and Prohibited Transactions

[9] Division (d) prohibits a lawyer from knowingly counseling or assisting a
client to commit an illegal act or fraud. This prohibition, however, does not preclude the
lawyer from giving an honest opinion about the actual consequences that appear likely to
result from a client’s conduct. Nor does the fact that a client uses advice in a course of
action that is illegal or fraudulent of itself make a lawyer a party to the course of action.
There is a critical distinction between presenting an analysis of legal aspects of
questionable conduct and recommending the means by which an illegal act or fraud
might be committed with impunity.

[10] When the client’s course of action has already begun and is continuing, the
lawyer’s responsibility is especially delicate. The lawyer is required to avoid assisting the
client, for example, by drafting or delivering documents that the lawyer knows are
fraudulent or by suggesting how the wrongdoing might be concealed. A lawyer may not
continue assisting a client in conduct that the lawyer originally supposed was legally
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proper but then discovers is illegal or fraudulent. The lawyer shall comply with Rules
3.3(b) and 4.1(b).

[11] Where the client is a fiduciary, the lawyer may be charged with special
obligations in dealings with a beneficiary.

[12] Division (d) applies whether or not the defrauded party is a party to the
transaction. Hence, a lawyer must not participate in a transaction to effectuate illegal or
fraudulent avoidance of tax liability. Division (d) does not preclude undertaking a
criminal defense incident to a general retainer for legal services to a lawful enterprise.
The last clause of division (d) recognizes that determining the validity or interpretation of
a statute or regulation may require a course of action involving disobedience of the statute
or regulation or of the interpretation placed upon it by governmental authorities.

[13] If a lawyer comes to know or reasonably should know that a client expects
assistance not permitted by the Rules of Professional Conduct or other law or if the lawyer
intends to act contrary to the client’s instructions, the lawyer must consult with the client
regarding the limitations on the lawyer’s conduct. See Rule 1.4(a) (5).

Ohio Code Comparison to Rule 1.2

Rule 1.2 replaces several provisions within Canon 7 of the Code of Professional
Responsibility.

The first sentence of Rule 1.2(a) generally corresponds to EC 7-7 and makes what
previously was advisory into a rule. The second sentence of Rule 1.2(a) states explicitly
what is implied by EC 7-7. The third sentence of Rule 1.2(a) corresponds generally to EC
7-10. Rule 1.2(a) (1) and (2) correspond to several sentences in EC 7-7.

Rule 1.2(b) has been reserved for future use.

Rule 1.2(c) does not correspond to any Disciplinary Rule or Ethical Consideration.

The first sentence of Rule 1.2(d) corresponds to DR 7-102(A) (7). The second
sentence of Rule 1.2(d) is similar to EC 7-4.

Rule 1.2(e) is the same as DR 7-105 except for the addition of the prohibition
against threatening “professional misconduct allegations.”
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ABA Model Rules Comparison to Rule 1.2

Rule 1.2(a) is modified slightly from the Model Rule 1.2(a) by the inclusion of the
third sentence, which does not exist in the Model Rules. Rule 1.2(a) (1) and (2) are the
same as the third sentence in Model Rule 1.2(a), but are broken into subdivisions.

Model Rule 1.2(b) has been moved to Comment [6] of Rule 1.2 because the
provision is more appropriately addressed in a comment rather than a black-letter rule.

Rule 1.2(c) differs considerably from Model Rule 1.2(c). Model Rule 1.2(c) does
not contain the first sentence of Rule 1.2(c). The first sentence of Rule 1.2(c) was added
to avert a great deal of confusion and harm to clients by requiring the nature and scope of
the representation to be reduced to writing within a reasonable time period after the
clientlawyer relationship begins. The $500 threshold was inserted to exempt pro bono
and relatively limited representations from the writing requirement.

Rule 1.2(c) is similar to Model Rule 1.2(c) in that it permits a lawyer to limit the
scope of a representation, but differs in that it requires the limitation be confirmed in
writing. The Model Rule requires only that the client give informed consent to the
limitation.

Rule 1.2(d) is similar to Model Rule 1.2(d) but differs in two aspects. The Model
Rule language “criminal” was changed to “illegal” in Rule 1.2(d), and Model Rule 1.2(d)

was split into two sentences in Rule 1.2(d).

Rule 1.2(e) does not exist in the Model Rules.
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RULE 1.3: DILIGENCE

A lawyer shall act with reasonable diligence and promptness in representing a client.

Comment

[1] A lawyer should pursue a matter on behalf of a client despite opposition,
obstruction, or personal inconvenience to the lawyer. A lawyer also must act with
commitment and dedication to the interests of the client.

[2] A lawyer must control the lawyer’s work load so that each matter can be
handled competently.

[3] Delay and neglect are inconsistent with a lawyer’s duty of diligence,
undermine public confidence, and may prejudice a client’s cause. Reasonable diligence
and promptness are expected of a lawyer in handling all client matters and will be
evaluated in light of all relevant circumstances. The lawyer disciplinary process is
particularly concerned with lawyers who consistently fail to carry out obligations to clients
or consciously disregard a duty owed to a client.

[4] A lawyer should carry through to conclusion all matters undertaken for a
client, unless the client-lawyer relationship is terminated as provided in Rule 1.16. Doubt
about whether a clientlawyer relationship still exists should be clarified by the lawyer,
preferably in writing, so that the client will not mistakenly suppose the lawyer is looking
after the client’s affairs when the lawyer has ceased to do so. For example, if a lawyer has
handled a judicial or administrative proceeding that produced a result adverse to the
client and the lawyer and the client have not agreed that the lawyer will handle the matter
on appeal, the lawyer must consult with the client about post-trial alternatives including
the possibility of appeal before relinquishing responsibility for the matter. See Rule
1.4(a)(2). Whether the lawyer is obligated to pursue those alternatives or prosecute the
appeal for the client depends on the scope of the representation the lawyer has agreed to
provide to the client. See Rule 1.2.

[5] To prevent neglect of client matters in the event of a sole practitioner’s
death or disability, the duty of diligence may require that each sole practitioner prepare a
plan, in conformity with applicable rules, that designates another competent lawyer to
review client files, notify each client of the lawyer’s death or disability, and determine
whether there is a need for immediate protective action. Cf. Rule V, Section 8(F) of the
Supreme Court Rules for the Government of the Bar of Ohio.
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Ohio Code Comparison to Rule 1.3

Rule 1.3 replaces both DR 6-101(A) (3) (a lawyer shall not neglect a legal matter
entrusted to him) and DR 7-101(A) (1) (with limited exceptions, a lawyer shall not fail to
seek the lawful objectives of his client through reasonably available means permitted by
law and the disciplinary rules).

Neither Model Rule 1.3 nor any of the Model Rules on advocacy states a duty of
“zealous representation.” The reference to acting “with zeal in advocacy” is deleted from
Comment [1] because “zeal” is often invoked as an excuse for unprofessional behavior.
Despite the title of Canon 7 of the Ohio Code of Professional Responsibility and the
content of EC 7-1, no disciplinary rule requires “zealous” advocacy. Moreover, the
disciplinary rules recognize that courtesy and punctuality are not inconsistent with
diligent representation [DR 6-101(A)(3)], that a lawyer, where permissible, may exercise
discretion to waive or fail to assert a right or position [DR 7-101(B) (1)], and that a lawyer
may refuse to aid or participate in conduct the lawyer believes to be unlawful, even
though there is some support for an argument that it is lawful [DR 7-101(B) (2)].

ABA Model Rules Comparison to Rule 1.3
There is no change to the text of Model Rule 1.3.

The reference in Comment [1] to a lawyer’s use of “whatever lawful and ethical
measures are required to vindicate a client’s cause or endeavor” and the last three
sentences of the comment have been stricken. The choice of means to accomplish the
objectives of the representation are governed by the lawyer’s professional discretion, and
the lawyer’s duty to communicate with the client, as specified in Rules 1.2(a) and

1.4(a) (2).

The reference to a lawyer’s duty to act “with zeal in advocacy upon the client’s
behalf” also is deleted. Zealous advocacy is often invoked as an excuse for unprofessional
behavior.

Comment [3] is revised to state more concisely the consequences of lawyer delay
and neglect in handling a client matter and explain when charges of neglect are likely to
be the subject of professional discipline.

The first sentence of Comment [4] is reworded and the balance of that sentence
and the second sentence are deleted. The content of the deleted language is addressed in

Rule 1.2.

Comment [b] is revised to refer to Gov. Bar R. V, Section 8(F). That rule
authorizes Disciplinary Counsel or the chair of a certified grievance committee to appoint
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a lawyer to inventory client files and protect the interests of clients when a lawyer does not
or cannot (because of suspension or death) attend to clients and no partner, executor, or
other responsible party capable of conducting the lawyer's practice is available and willing
to assume responsibility.
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RULE 1.4: COMMUNICATION

(a)  Alawyer shall do all of the following:

(1)  promptly inform the client of any decision or circumstance with
respect to which the client’s informed consent is required by these rules;

(2)  reasonably consult with the client about the means by which the
client’s objectives are to be accomplished;

(3)  keep the client reasonably informed about the status of the matter;

(4)  comply as soon as practicable with reasonable requests for information
from the client;

(5) consult with the client about any relevant limitation on the lawyer’s
conduct when the lawyer knows that the client expects assistance not permitted by
the Rules of Professional Conduct or other law.

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit

the client to make informed decisions regarding the representation.

(c) A lawyer shall inform a client at the time of the client’s engagement of the

lawyer or at any time subsequent to the engagement if the lawyer does not maintain
professional liability insurance in the amounts of at least one hundred thousand dollars
per occurrence and three hundred thousand dollars in the aggregate or if the lawyer’s
professional liability insurance is terminated. The notice shall be provided to the client

on a separate form set forth following this rule and shall be signed by the client.

(1) A lawyer shall maintain a copy of the notice signed by the client for

five years after termination of representation of the client.
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(2) A lawyer who is involved in the division of fees pursuant to Rule
1.5(e) shall inform the client as required by division (c) of this rule before the
client is asked to agree to the division of fees.
(3)  The notice required by division (c) of this rule shall not apply to
either of the following:
(1) A lawyer who is employed by a governmental entity and
renders services pursuant to that employment;
(ii) A lawyer who renders legal services to an entity that employs

the lawyer as in-house counsel.

NOTICE TO CLIENT

Pursuant to Rule 1.4 of the Ohio Rules of Professional Conduct, I am required to
notify you that I do not maintain professional liability (malpractice) insurance of at least
$100,000 per occurrence and $300,000 in the aggregate.

Attorney’s Signature

CLIENT ACKNOWLEDGEMENT

I acknowledge receipt of the notice required by Rule 1.4 of the Ohio Rules of
Professional Conduct that [insert attorney’s name] does not maintain professional liability
(malpractice) insurance of at least $100,000 per occurrence and $300,000 in the
aggregate.

Client’s Signature

Date
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Comment

[1] Reasonable communication between the lawyer and the client is necessary
for the client to participate effectively in the representation.

Communicating with Client

[2]  If these rules require that a particular decision about the representation be
made by the client, division (a)(l) requires that the lawyer promptly consult with and
secure the client’s consent prior to taking action unless prior discussions with the client
have resolved what action the client wants the lawyer to take. For example, a lawyer who
receives from opposing counsel an offer of settlement in a civil controversy or a proffered
plea bargain in a criminal case must promptly inform the client of its substance unless the
client has previously indicated that the proposal will be acceptable or unacceptable or has
authorized the lawyer to accept or to reject the offer. See Rule 1.2(a).

[3] Division (a)(2) requires the lawyer to reasonably consult with the client
about the means to be used to accomplish the client’s objectives. In some situations,
depending on both the importance of the action under consideration and the feasibility
of consulting with the client, this duty will require consultation prior to taking action. In
other circumstances, such as during a trial when an immediate decision must be made,
the exigency of the situation may require the lawyer to act without prior consultation. In
such cases the lawyer must nonetheless act reasonably to inform the client of actions the
lawyer has taken on the client’s behalf. Additionally, division (a)(3) requires that the
lawyer keep the client reasonably informed about the status of the matter, such as
significant developments affecting the timing or the substance of the representation.

[4] A lawyer’s regular communication with clients will minimize the occasions
on which a client will need to request information concerning the representation. When
a client makes a reasonable request for information, however, division (a)(4) requires
prompt compliance with the request, or if a prompt response is not feasible, that the
lawyer, or a member of the lawyer’s staff, acknowledge receipt of the request and advise
the client when a response may be expected. Client telephone calls should be promptly
returned or acknowledged.

Explaining Matters

[5]  The client should have sufficient information to participate intelligently in
decisions concerning the objectives of the representation and the means by which they
are to be pursued, to the extent the client is willing and able to do so. Adequacy of
communication depends in part on the kind of advice or assistance that is involved. For
example, when there is time to explain a proposal made in a negotiation, the lawyer
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should review all important provisions with the client before proceeding to an agreement.
In litigation a lawyer should explain the general strategy and prospects of success and
ordinarily should consult the client on tactics that are likely to result in significant
expense or to injure or coerce others. On the other hand, a lawyer ordinarily will not be
expected to describe trial or negotiation strategy in detail. The guiding principle is that
the lawyer should fulfill reasonable client expectations for information consistent with the
duty to act in the client’s best interests, and the client’s overall requirements as to the
character of representation.

[6] Ordinarily, the information to be provided is that appropriate for a client
who is a comprehending and responsible adult. However, fully informing the client
according to this standard may be impracticable, for example, where the client is a child
or suffers from diminished capacity. See Rule 1.14. When the client is an organization or
group, it is often impossible or inappropriate to inform every one of its members about its
legal affairs; ordinarily, the lawyer should address communications to the appropriate
officials of the organization. See Rule 1.13. Where many routine matters are involved, a
system of limited or occasional reporting may be arranged with the client.

Withholding Information

[7] In some circumstances, a lawyer may be justified in delaying transmission of
information when the client would be likely to react imprudently to an immediate
communication. Thus, a lawyer might withhold a psychiatric diagnosis of a client when
the examining psychiatrist indicates that disclosure would harm the client. A lawyer may
not withhold information to serve the lawyer’s own interest or convenience or the
interests or convenience of another person. Rules or court orders governing litigation
may provide that information supplied to a lawyer may not be disclosed to the client.
Rule 3.4(c) directs compliance with such rules or orders.

Professional Liability Insurance

[8] Although it is in the best interest of the lawyer and the client that the lawyer
maintain professional liability insurance or another form of adequate financial
responsibility, it is not required in any circumstance other than when the lawyer practices
as part of a legal professional association, corporation, legal clinic, limited liability
company, or registered partnership.

[9] The client may not be aware that maintaining professional liability
insurance is not mandatory and may well assume that the practice of law requires that
some minimum financial responsibility be carried in the event of malpractice. Therefore,
a lawyer who does not maintain certain minimum professional liability insurance shall
promptly inform a prospective client or client.
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Ohio Code Comparison to Rule 1.4

With the exception of the new division (c), Rule 1.4 does not have a specific
counterpart in the Code of Professional Responsibility. Rule 1.4(c) replaces DR 1-104.

Rule 1.4(a) states the minimum required communication between attorney and
client. This is a change from the aspirational nature of EC 7-8. Rule 1.4(a)(1)
corresponds to several sentences in EC 7-8 and EC 9-2. Rule 1.4(a)(2) corresponds to
several sentences in EC 7-8. Rule 1.4(a)(3) corresponds to several sentences in EC 7-8.
Rule 1.4(a) (4) explicitly states what is implied in EC 7-8 and EC 9-2. Rule 1.4(a) (5) states
a new requirement that does not correspond to any existing DR or EC.

Rule 1.4(b) corresponds to several sentences in EC 7-8 and EC 9-2.
Rule 1.4(c) adopts the existing language in DR 1-104.
ABA Model Rules Comparison to Rule 1.4

Rules 1.4(a) (1) through (a)(5) are the same as the Model Rule provisions. One
exception is division (a) (4), which is altered to require compliance with client requests “as
soon as practicable” rather than “promptly.”

Rule 1.4(b) is the same as the Model Rule provision.

Rule 1.4(c) does not have a counterpart in the Model Rules. The provision mirrors
DR 1-104, adopted effective July 1, 2001. DR 1-104 provides the public with additional
information and protection from attorneys who do not carry malpractice insurance. Ohio

is one of only a few states that have adopted a similar provision, and this requirement is
retained in the rules.
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RULE 1.5: FEES AND EXPENSES

(a) A lawyer shall not make an agreement for, charge, or collect an illegal or
clearly excessive fee. A fee is clearly excessive when, after a review of the facts, a lawyer of
ordinary prudence would be left with a definite and firm conviction that the fee is in
excess of a reasonable fee. The factors to be considered in determining the reasonableness
of a fee include the following:

(1)  the time and labor required, the novelty and difficulty of the
questions involved, and the skill requisite to perform the legal service properly;

(2)  the likelihood, if apparent to the client, that the acceptance of the
particular employment will preclude other employment by the lawyer;

(3)  the fee customarily charged in the locality for similar legal services;

(4) the amount involved and the results obtained;

(5)  the time limitations imposed by the client or by the circumstances;

(6)  the nature and length of the professional relationship with the client;

(7)  the experience, reputation, and ability of the lawyer or lawyers
performing the services;

(8)  whether the fee is fixed or contingent.

(b)  The scope of the representation and the basis or rate of the fee and
expenses for which the client will be responsible shall be communicated to the client in
writing, before or within a reasonable time after commencing the representation, unless the
lawyer will charge a client whom the lawyer has regularly represented on the same basis as

previously charged or the fee is $500.00 or less. Any change in the basis or rate of the fee
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or expenses is subject to division (a) of this rule and shall also be promptly communicated
to the client in writing.

(c)  Afee may be contingent on the outcome of the matter for which the service
is rendered, except in a matter in which a contingent fee is prohibited by division (d) of
this rule or other law.

(1)  Each contingent fee agreement shall be in a writing signed by the
client and the lawyer and shall state the method by which the fee is to be
determined, including the percentage or percentages that shall accrue to the
lawyer in the event of settlement, trial, or appeal; litigation and other expenses to
be deducted from the recovery; and whether such expenses are to be deducted
before or after the contingent fee is calculated. The agreement shall clearly notify
the client of any expenses for which the client will be liable whether or not the
client is the prevailing party.

(2)  If the lawyer becomes entitled to compensation under the contingent
fee agreement, the lawyer shall prepare a closing statement and shall provide the
client with that statement at the time of or prior to the receipt of compensation
under the agreement. The closing statement shall specify the manner in which the
compensation was determined under the agreement, any costs and expenses
deducted by the lawyer from the judgment or settlement involved, and, if
applicable, the actual division of the lawyer’s fees with a lawyer not in the same firm,
as required in division (e) (3) of this rule. The closing statement shall be signed by

the client and lawyer.
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(d) A lawyer shall not enter into an arrangement for, charge, or collect any of

the following:

(1)  any fee in a domestic relations matter, the payment or amount of
which is contingent upon the securing of a divorce or upon the amount of spousal
or child support, or property settlement in lieu thereof;

(2)  acontingent fee for representing a defendant in a criminal case;

”

(3) a fee denominated as “earned upon receipt,” “nonrefundable,” or in
any similar terms, unless the client is simultaneously advised in writing that if the
lawyer does not complete the representation for any reason, the client may be
entitled to a refund of all or part of the fee based upon the value of the

representation pursuant to division (a) of this rule.

(e) Lawyers who are not in the same firm may divide fees only if all of the

following apply:

A-36

(1) the division of fees is in proportion to the services performed by each
lawyer or each lawyer assumes joint responsibility for the representation and agrees
to be available for consultation with the client;

(2)  the client has given written consent after full disclosure of the identity
of each lawyer, that the fees will be divided, and that the division of fees will be in
proportion to the services to be performed by each lawyer or that each lawyer will

assume joint responsibility for the representation;
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(3)  if the fee is contingent, the written closing statement shall be signed
by the client and each lawyer and shall comply with the terms of division (c) (2) of
this rule;

(4) the total fee is reasonable.

(f) In cases of a dispute between lawyers arising under this rule, fees shall be
divided in accordance with the mediation or arbitration provided by a local bar
association. When a local bar association is not available or does not have procedures to
resolve fee disputes between lawyers, the dispute shall be referred to the Ohio State Bar
Association for mediation or arbitration.

Comment
Reasonableness of Fee

[1]  Division (a) requires that lawyers charge fees that are reasonable under the
circumstances. The factors specified in divisions (a) (1) through (8) are not exclusive.
Nor will each factor be relevant in each instance.

Basis or Rate of Fee and Expenses

[2]  When the lawyer has regularly represented a client, they ordinarily will have
evolved an understanding concerning the basis or rate of the fee and the expenses for
which the client will be responsible. In a new clientlawyer relationship, however, an
understanding as to fees and expenses must be promptly established. Unless the situation
involves a regularly represented client or the fee is $500.00 or less, the lawyer shall furnish
the client with at least a simple memorandum or copy of the lawyer’s customary fee
arrangements that states the general nature of the legal services to be provided, the basis,
rate or total amount of the fee and whether and to what extent the client will be
responsible for any costs, expenses or disbursements in the course of the representation.
So long as the client agrees in advance, a lawyer may seek reimbursement for the
reasonable cost of services performed in-house, such as copying. A written statement

concerning the terms of the engagement reduces the possibility of misunderstanding.

[3] Contingent fees, like any other fees, are subject to the reasonableness
standard of division (a) of this rule. In determining whether a particular contingent fee is
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reasonable, or whether it is reasonable to charge any form of contingent fee, a lawyer
must consider the factors that are relevant under the circumstances. Applicable law may
impose limitations on contingent fees, such as a ceiling on the percentage allowable, or
may require a lawyer to offer clients an alternative basis for the fee. Applicable law also
may apply to situations other than a contingent fee, for example, government regulations
regarding fees in certain tax matters.

Terms of Payment

[4] A lawyer may require advance payment of a fee, but is obliged to return any
unearned portion. See Rule 1.16(c). A lawyer may accept property in payment for
services, such as an ownership interest in an enterprise, providing this does not involve
acquisition of a proprietary interest in the cause of action or subject matter of the
litigation contrary to Rule 1.8 (i). However, a fee paid in property instead of money may
be subject to the requirements of Rule 1.8(a) because such fees often have the essential
qualities of a business transaction with the client.

[6] An agreement may not be made whose terms might induce the lawyer
improperly to curtail services for the client or perform them in a way contrary to the
client’s interest. For example, a lawyer should not enter into an agreement whereby
services are to be provided only up to a stated amount when it is foreseeable that more
extensive services probably will be required, unless the situation is adequately explained to
the client. Otherwise, the client might have to bargain for further assistance in the midst
of a proceeding or transaction. However, it is proper to define the extent of services in
light of the client’s ability to pay. A lawyer should not exploit a fee arrangement based
primarily on hourly charges by using wasteful procedures.

Prohibited Contingent Fees

[6] Division (d) prohibits a lawyer from charging a contingent fee in a domestic
relations matter when payment is contingent upon the securing of a divorce or upon the
amount of spousal or child support or property settlement to be obtained. This provision
does not preclude a contract for a contingent fee for legal representation in connection
with the recovery of postjudgment balances due under support or other financial orders
because such contracts do not implicate the same policy concerns.

Retainer

[6A] Advance fee payments are of at least four types. The “true” or “classic”
retainer is a fee paid in advance solely to ensure the lawyer’s availability to represent the
client and precludes the lawyer from taking adverse representation. What is often called a
retainer is in fact an advance payment to ensure that fees are paid when they are
subsequently earned, on either a flat fee or hourly fee basis. A flat fee is a fee of a set
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amount for performance of agreed work, which may or may not be paid in advance but is
not deemed earned until the work is performed. An earned upon receipt fee is a flat fee
paid in advance that is deemed earned upon payment regardless of the amount of future
work performed. When a fee is earned affects whether it must be placed in the attorney’s
trust account, see Rule 1.15, and may have significance under other laws such as tax and
bankruptcy. The reasonableness requirement and the application of the factors in
division (a) may mean that a client is entitled to a refund of an advance fee payment even
though it has been denominated “nonrefundable,” “earned upon receipt,” or in similar
terms that imply the client would never receive a refund. So that a client is not misled by
the use of such terms, division (d)(3) requires certain minimum disclosures that must be
included in the written fee agreement. This does not mean the client will always be
entitled to a refund upon early termination of the representation [e.g., factor (a)(2)
might justify the entire fee], nor does it determine how any refund should be calculated
(e.g., hours worked times a reasonable hourly rate, quantum meruit, percentage of the
work completed, etc.), but merely requires that the client be advised of the possibility of a
refund based upon application of the factors set forth in division (a). In order to be able
to demonstrate the reasonableness of the fee in the event of early termination of the
representation, it is advisable that lawyers maintain contemporaneous time records for
any representation undertaken on a flat fee basis.

Division of Fee

[7] A division of fee is a single billing to a client covering the fee of two or more
lawyers who are not in the same firm. A division of fee facilitates association of more than
one lawyer in a matter in which neither alone could serve the client as well, and most
often is used when the fee is contingent and the division is between a referring lawyer and
a trial lawyer. Division (e) permits the lawyers to divide a fee either on the basis of the
proportion of services they render or if each lawyer assumes responsibility for the
representation as a whole. In addition, the client must give prior written approval after
disclosure of the identity of each lawyer, that the fee will be divided and that the division
of fees is in proportion to the services performed by each lawyer or that each lawyer
assumes joint responsibility for the representation. Contingent fee agreements and
closing statements must be in a writing signed by the client and each lawyer and must
otherwise comply with division (c) of this rule. Joint responsibility for the representation
entails financial and ethical responsibility for the representation as if the lawyers were
associated in a partnership. A lawyer should only refer a matter to a lawyer whom the
referring lawyer reasonably believes is competent to handle the matter. See Rule 1.1 and

Rule 1.17.

[8] Division (e) does not prohibit or regulate division of fees to be received in
the future for work done when lawyers were previously associated in a law firm.
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Disputes over Fees

[9] If a procedure has been established for resolution of fee disputes, such as an
arbitration or mediation procedure established by a local bar association, the Ohio State
Bar Association, or the Supreme Court of Ohio, the lawyer must comply with the
procedure when it is mandatory, and, even when it is voluntary, the lawyer should
conscientiously consider submitting to it. Law may prescribe a procedure for determining
a lawyer’s fee, for example, in representation of an executor or administrator, a class or a
person entitled to a reasonable fee as part of the measure of damages. The lawyer
entitled to such a fee and a lawyer representing another party concerned with the fee
should comply with the prescribed procedure.

[10] A procedure has been established for resolution of fee disputes between
lawyers who are sharing a fee pursuant to division (e) of this rule. This involves use of an
arbitration or mediation procedure established by a local bar association or the Ohio
State Bar Association. The lawyer must comply with the procedure. A dispute between
lawyers who are splitting a fee shall not delay disbursement to the client. See Rule 1.15.

Ohio Code Comparison to Rule 1.5

Rule 1.5 replaces DR 2-106 and DR 2-107; makes provisions of EC 2-18 and EC 2-19
mandatory, as opposed to aspirational, with substantive modifications; and makes the
provisions of R.C. 4705.15 mandatory, with technical modifications.

Rule 1.5(a) adopts the language contained in DR 2-106(A) and (B), which
prohibits illegal or clearly excessive fees and establishes standards for determining the
reasonableness of fees. Eliminated from Rule 1.5(a) is language regarding expenses.

Rule 1.5(b) expands on EC 2-18 by mandating that the scope of the representation
and the arrangements for fees and expenses shall promptly be communicated to the
client. It modifies existing EC 2-18 by requiring that in matters in which the anticipated
fees will be in excess of $500.00 the agreement between the lawyer and the client shall be
promptly communicated to the client in writing to avoid potential disputes, unless the
situation involves a regularly represented client who will be represented on the same basis
as in the other matters for which the lawyer is regularly engaged. Recognizing the
exigencies of the everyday world, the proposed rule does not require a formalized
contract to satisfy the requirements of a writing. Rather it contemplates that compliance
with the rule may be by a simple memorandum or copy of the lawyer’s customary fee
arrangements.

Rule 1.5(c) (1) also expands on EC 2-18 and R.C. 4705.15(B) by requiring that all

contingent fee agreements shall be reduced to a writing signed by the client and the
lawyer. Rule 1.5(c)(2) directs that a closing statement shall be prepared and signed by
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both the lawyer and the client in matters involving contingent fees. It closely parallels the
current R.C. 4705.15(C).

Rule 1.5(d) prohibits the use of a contingent fee arrangement when the
contingency is securing a divorce, spousal support, or property settlement in lieu of
support. It finds its basis in EC 2-19, which provides that “Because of the human
relationships involved and the unique character of the proceedings, contingent fee
arrangements in domestic relations cases are rarely justified.” Rule 1.5(d)(2) prohibits
the use of contingent fee arrangements in criminal cases and parallels DR 2-106(C).

Rule 1.5(d)(3) prohibits fees arrangements denominated as “earned upon
receipt,” “nonrefundable,” or other similar terms that imply the client may never be
entitled to a refund, unless the client is advised in writing that if the lawyer does not
complete the representation for any reason, the client may be entitled to a refund so the
client is not misled by such terms. The rationale for this rule is contained in Comment

[7].

Rule 1.5(e) deals with the division of fees among lawyers who are not in the same
firm. Rule 1.5(e) (1) restates the provisions of DR 2-107(A) (1), with the additional
requirement that in the event the division of fees is on the basis of joint responsibility,
each lawyer must be available for consultation with the client. Rule 1.5(e) (2) clarifies DR
2-107(A) (2) and Advisory Opinion 2003-3 of the Board of Commissioners on Grievances
and Discipline regarding the matters that must be disclosed in writing to the client.

Rule 1.5(e) (3) is a new provision directing that the closing statement contemplated
by division 1.5(c) (2) must be signed by the client and all lawyers who are not in the same
firm who will share in the fees and expenses. Rule 1.5(e)(4) is a restatement of DR 2-
107(A) (3) regarding the requirement that the total fee must be reasonable.

Rule 1.5(f) is a restatement of DR 2-107(B) requiring mandatory mediation or
arbitration regarding disputes between lawyers sharing a fee under this rule.

ABA Model Rules Comparison to Rule 1.5

Model Rule 1.5 is amended to conform to disciplinary rules and ensure a better
understanding of the relationship between the client and the lawyers representing the
client, thereby reducing the likelihood of future disputes. Also, the comments are
modified to bring them into conformity with the proposed changes to the ABA Model
Rule and clarify certain aspects of fees for the benefit of the bench, bar, and the public.

Although ABA Model Rule 1.5(a) directs that a lawyer shall not charge
“unreasonable” fees or expenses, the terminology in DR 2-106 (A) prohibiting “illegal or
clearly excessive” fees is more encompassing and better suited to use in Ohio. Charging
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an “illegal fee” differs from charging an “unreasonable fee” and, accordingly, the existing
Ohio language is retained.

The only changes made to ABA Model Rule 1.5(b) involve the requirement that
when it is contemplated that a fee will be greater than $500.00 the agreement must be
reduced to writing. The likelihood of fee disputes and malpractice claims will be reduced
by having the lawyer take fundamental steps to ensure that the lawyer and the client are in
agreement about exactly what the lawyer intends to do for the client and how the client
will be charged for such services. Even if the fee that the lawyer will realize from a tort
claim taken on a contingent fee basis is less than $500.00, the lawyer is required to reduce
the agreement to writing under R.C. 4705.15, so there already is authority to require
written confirmation of the agreement in smaller undertakings. However, recognizing
the fact that it would not be economical for lawyers to reduce fee arrangements to writing
when the undertaking involves the preparation of a simple will, deed, or the like, it was
arbitrarily determined that matters in which the anticipated fee would be greater that
$500.00 would be more serious undertakings in which the potential for disputes would be
more likely to occur. The rule strikes an appropriate balance between the economic
exigencies of the practice of law and the protection of the client and lawyer.

ABA Model Rule 1.5(c), while dealing with contingent fees, is expanded and
clarified. The closing statement provisions of the ABA Model Rule are expanded to bring
them in line with existing R.C. 4705.15(C). Additionally, the ABA Model Rule is divided
into two parts, the first dealing with the lawyer’s obligations at the commencement of the
relationship and the second dealing with the lawyer’s obligations at the time a fee is
earned.

The provisions of ABA Model Rule 1.5(d) are modified to add division (d)(3) and
Comment [6A] in light of the number of disciplinary cases involving “retainers.”

ABA Model Rule 1.5(e) and Comment [7] dealing with division of fees are
modified to bring both the requirements of the rule and the commentary into line with
existing practice in Ohio.
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RULE 1.6: CONFIDENTIALITY OF INFORMATION

(a) A lawyer shall not reveal information relating to the representation of a
client, including information protected by the attorney-client privilege under applicable
law, unless the client gives informed consent, the disclosure is impliedly authorized in order
to carry out the representation or the disclosure is permitted by division (b) or required
by division (c) of this rule.

(b) A lawyer may reveal information relating to the representation of a client,
including information protected by the attorney-client privilege under applicable law, to
the extent the lawyer reasonably believes any of the following is necessary:

(1) to reveal the intention of the client or other person to commit a
crime and the information necessary to prevent the crime;

(2)  mitigate substantial injury to the financial interests or property of
another that has resulted from the client’s commission of an illegal or fraudulent
act, in furtherance of which the client has used the lawyer’s services;

(3)  tosecure legal advice about the lawyer’s compliance with these rules;

(4) to establish a claim or defense on behalf of the lawyer in a
controversy between the lawyer and the client, to establish a defense to a criminal
charge or civil claim against the lawyer based upon conduct in which the client was
involved, or to respond to allegations in any proceeding, including any disciplinary
matter, concerning the lawyer’s representation of the client;

(5)  to comply with other law or a court order.
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(c) A lawyer shall reveal information relating to the representation of a client,
including information protected by the attorney-client privilege under applicable law, to
the extent the lawyer reasonably believes necessary to comply with Rule 3.3 or 4.1.

Comment

[1]  This rule governs the disclosure by a lawyer of information relating to the
representation of a client during the lawyer’s representation of the client. See Rule 1.18
for the lawyer’s duties with respect to information provided to the lawyer by a prospective
client, Rule 1.9(c)(2) for the lawyer’s duty not to reveal information relating to the
lawyer’s prior representation of a former client, and Rules 1.8(b) and 1.9(c) (1) for the
lawyer’s duties with respect to the use of such information to the disadvantage of clients
and former clients.

[2] A fundamental principle in the clientlawyer relationship is that, in the
absence of the client’s informed consent, the lawyer must not reveal information relating
to the representation. See Rule 1.0(f) for the definition of informed consent. This
contributes to the trust that is the hallmark of the client-lawyer relationship. The client is
thereby encouraged to seek legal assistance and to communicate fully and frankly with the
lawyer even as to embarrassing or legally damaging subject matter. The lawyer needs this
information to represent the client effectively and, if necessary, to advise the client to
refrain from wrongful conduct. Almost without exception, clients come to lawyers in
order to determine their rights and what is, in the complex of laws and regulations,
deemed to be legal and correct. Based upon experience, lawyers know that almost all
clients follow the advice given, and the law is upheld.

[3]  The principle of client-lawyer confidentiality is given effect by related bodies
of law: the attorney-client privilege, the work-product doctrine and the rule of
confidentiality established in professional ethics. The attorney-client privilege and work-
product doctrine apply in judicial and other proceedings in which a lawyer may be called
as a witness or otherwise required to produce evidence concerning a client. The rule of
clientlawyer confidentiality applies in situations other than those where evidence is
sought from the lawyer through compulsion of law. The confidentiality rule, for example,
applies not only to matters communicated in confidence by the client but also to all
information relating to the representation, whatever its source. A lawyer may not disclose
such information except as authorized or required by the Ohio Rules of Professional
Conduct or other law. See also Scope.

[4]  Division (a) prohibits a lawyer from revealing information relating to the

representation of a client. This prohibition also applies to disclosures by a lawyer that do
not in themselves reveal protected information but could reasonably lead to the discovery
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of such information by a third person. A lawyer’s use of a hypothetical to discuss issues
relating to the representation is permissible so long as there is no reasonable likelihood
that the listener will be able to ascertain the identity of the client or the situation involved.

Authorized Disclosure

[6]  Except to the extent that the client’s instructions or special circumstances
limit that authority, a lawyer is impliedly authorized to make disclosures about a client
when appropriate in carrying out the representation. In some situations, for example, a
lawyer may be impliedly authorized to admit a fact that cannot properly be disputed or to
make a disclosure that facilitates a satisfactory conclusion to a matter. Lawyers in a firm
may, in the course of the firm’s practice, disclose to each other information relating to a
client of the firm, unless the client has instructed that particular information be confined
to specified lawyers.

Disclosure Adverse to Client

[6]  Permitting lawyers to reveal information relating to the representation of
clients may create a chilling effect on the client-lawyer relationship, and discourage clients
from revealing confidential information to their lawyers at a time when the clients should
be making a full disclosure. Although the public interest is usually best served by a strict
rule requiring lawyers to preserve the confidentiality of information relating to the
representation of their clients, the confidentiality rule is subject to limited exceptions.
Division (b) (1) recognizes the traditional “future crime” exception, which permits lawyers
to reveal the intention of their client to commit a crime and the information necessary to
prevent the crime, and expands on this exception to permit lawyers to disclose the
intention of third parties to commit a crime, even when such knowledge is information
obtained in representing a client. The future crime exception provides a brightline test
for lawyers by limiting disclosure to future acts that public policy has determined should
be codified as crimes.

[7] [RESERVED]

[8] Division (b) (2) addresses the situation in which the lawyer does not learn of
the illegal or fraudulent act of a client until after the client has used the lawyer’s services
to further it. Although the client no longer has the option of preventing disclosure by
refraining from the wrongful conduct [see Rule 4.1], there will be situations in which the
loss suffered by the affected person can be mitigated. In such situations, the lawyer may
disclose information relating to the representation to the extent necessary to enable the
affected persons to mitigate or recoup their losses. Division (b) (2) does not apply when a
person is accused of or has committed an illegal or fraudulent act and thereafter employs
a lawyer for representation concerning that conduct.
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[9] A lawyer’s confidentiality obligations do not preclude a lawyer from securing
confidential legal advice about the lawyer’s personal responsibility to comply with these
rules. In most situations, disclosing information to secure such advice will be impliedly
authorized for the lawyer to carry out the representation. Even when the disclosure is not
impliedly authorized, division (b)(3) permits such disclosure because of the importance
of a lawyer’s compliance with the Ohio Rules of Professional Conduct.

[10] Where a legal claim or disciplinary charge alleges complicity of the lawyer in
the conduct of a client or a former client or other misconduct of the lawyer involving
representation of the client or a former client, the lawyer may respond to the extent the
lawyer reasonably believes necessary to establish a defense. Such a charge can arise in a
civil, criminal, disciplinary, or other proceeding and can be based on a wrong allegedly
committed by the lawyer against the client or on a wrong alleged by a third person, for
example, a person claiming to have been defrauded by the lawyer and client acting
together. The lawyer’s right to respond arises when an assertion of such complicity has
been made. Division (b)(4) does not require the lawyer to await the commencement of
an action or proceeding that charges such complicity, so that the defense may be
established by responding directly to a third party who has made such an assertion. The
right to defend also applies, of course, where a proceeding has been commenced.

[11] A lawyer entitled to a fee is permitted by division (b) (4) to prove the services
rendered in an action to collect it. This aspect of the rule expresses the principle that the
beneficiary of a fiduciary relationship may not exploit it to the detriment of the fiduciary.

[12] Other law may require that a lawyer disclose information about a client.
Whether such a law supersedes Rule 1.6 is a question of law beyond the scope of these
rules. When disclosure of information relating to the representation appears to be
required by other law, the lawyer must discuss the matter with the client to the extent
required by Rule 1.4. If, however, the other law supersedes this rule and requires
disclosure, division (b) (5) permits the lawyer to make such disclosures as are necessary to
comply with the law.

[13] A lawyer may be ordered to reveal information relating to the
representation of a client by a court or by another tribunal or governmental entity
claiming authority pursuant to other law to compel the disclosure. Absent informed
consent of the client to do otherwise, the lawyer should assert on behalf of the client all
nonfrivolous claims that the order is not authorized by other law or that the information
sought is protected against disclosure by the attorney-client privilege or other applicable
law. In the event of an adverse ruling, the lawyer must consult with the client about the
possibility of appeal to the extent required by Rule 1.4. Unless review is sought, however,
division (b) (5) permits the lawyer to comply with the court’s order.
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[14] Division (b) permits disclosure only to the extent the lawyer reasonably
believes the disclosure is necessary to accomplish one of the purposes specified. Where
practicable, the lawyer should first seek to persuade the client to take suitable action to
obviate the need for disclosure. In any case, a disclosure adverse to the client’s interest
should be no greater than the lawyer reasonably believes necessary to accomplish the
purpose. If the disclosure will be made in connection with a judicial proceeding, the
disclosure should be made in a manner that limits access to the information to the
tribunal or other persons having a need to know it and appropriate protective orders or
other arrangements should be sought by the lawyer to the fullest extent practicable.

[15] Division (b) permits but does not require the disclosure of information
relating to a client’s representation to accomplish the purposes specified in divisions
(b) (1) through (b) (5). In exercising the discretion conferred by this rule, the lawyer may
consider such factors as the nature of the lawyer’s relationship with the client and with
those who might be injured by the client, the lawyer’s own involvement in the transaction
and factors that may extenuate the conduct in question. A lawyer’s decision not to
disclose as permitted by division (b) does not violate this rule. Disclosure may be
required, however, by other rules. Some rules require disclosure only if such disclosure
would be permitted by division (b). See Rules 4.1(b), 8.1 and 8.3. Rule 3.3, on the other
hand, requires disclosure in some circumstances regardless of whether such disclosure is
permitted by this rule.

Acting Competently to Preserve Confidentiality

[16] A lawyer must act competently to safeguard information relating to the
representation of a client against inadvertent or unauthorized disclosure by the lawyer or
other persons who are participating in the representation of the client or who are subject
to the lawyer’s supervision. See Rules 1.1, 5.1 and 5.3.

[17] When transmitting a communication that includes information relating to
the representation of a client, the lawyer must take reasonable precautions to prevent the
information from coming into the hands of unintended recipients. This duty, however,
does not require that the lawyer use special security measures if the method of
communication affords a reasonable expectation of privacy. Special circumstances,
however, may warrant special precautions. Factors to be considered in determining the
reasonableness of the lawyer’s expectation of confidentiality include the sensitivity of the
information and the extent to which the privacy of the communication is protected by law
or by a confidentiality agreement. A client may require the lawyer to implement special
security measures not required by this rule or may give informed consent to the use of a
means of communication that would otherwise be prohibited by this rule.
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Former Client

[18] The duty of confidentiality continues after the client-lawyer relationship has
terminated. See Rule 1.9(c)(2). See Rule 1.9(c) (1) for the prohibition against using such
information to the disadvantage of the former client.

Ohio Code Comparison to Rule 1.6

Rule 1.6 replaces Canon 4 (A Lawyer Should Preserve the Confidences and Secrets
of a Client), including DR 4-101 (Preservation of Confidences and Secrets of a Client) and
ECs 4-1 to 4-6 of the Ohio Code of Professional Responsibility.

Rule 1.6(a) generally corresponds to DR 4-101(A) by protecting the confidences
and secrets of a client under the rubric of “information relating to the representation.”
To clarify that this includes privileged information, the rule is amended to add the
phrase, “including information protected by the attorney-client privilege under applicable
law.” Rule 1.6(a) also corresponds to DR 4-101(B) by prohibiting the lawyer from
revealing such information. Use of client information is governed by proposed Rule
1.8(b).

Rule 1.6(a) further corresponds to DR 4-101(C)(1) by exempting disclosures
where the client gives “informed consent”, including situations where disclosure is
“impliedly authorized” by the client’s informed consent.

Rule 1.6(b) addresses the exceptions to confidentiality and generally corresponds
to DR 4-101(C) (2) to (4). Rule 1.6(b) (1) is the future crime exception, identical to DR 4-
101(C) (3), with the addition of “or other person” to correspond to the Model Rule. Rule
1.6(b)(2) expands on the provisions of DR 7-102(B)(1) by permitting disclosure of
information related to the representation of a client, including privileged information, to
mitigate substantial injury to the financial interests or property of another that has been
caused by the client’s illegal or fraudulent act and the client has used the lawyer’s services
to further the commission of the illegal or fraudulent act.

Rule 1.6(b) (3) is new, and codifies the common practice of lawyers to consult with
other lawyers about compliance with these rules. Rule 1.6(b)(4) tracks DR 4-101(C) (4),
adding “any disciplinary matter” to clarify the rule’s application in that situation. An
exception to confidentiality is created in a disciplinary matter when the grievant is the
lawyer’s client or when a third person has filed a grievance. This distinction requires the
lawyer to claim the client’s privilege when a third person has initiated a disciplinary
grievance. Rule 1.6(b) (5) is the same as DR 4-101(C) (2).
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Rule 1.6(c) makes explicit that other rules create mandatory rather than
discretionary disclosure duties. For example, Rules 3.3 and 4.1 correspond to DR 7-
102(B), which requires disclosure of client fraud in certain circumstances.

ABA Model Rules Comparison to Rule 1.6
The text of Model Rule 1.6 is altered to reflect Ohio law.

The additions to Rule 1.6(a) are intended to clarify that “information relating to
the representation” includes information protected by the attorney-client privilege.

The Task Force recommends a future crime exception in Rule 1.6(b) (1) instead of
an exception tied to threats of “reasonably certain death or substantial bodily harm” in
Model Rule 1.6(b) (1) and the exception tied to “reasonably certain * * * substantial injury
to the financial interest or property of another” in Model Rule 1.6(b)(2) and (3). Many
jurisdictions have retained the future crime exception rather than creating exceptions
that hinge on the nature of the harm threatened. A bright line rule triggered by the
criminality of the conduct more effectively captures the reason for an exception because it
mirrors the public policy embodied in the criminal law.

Rule 1.6(b)(2) is added to permit a lawyer to reveal information, including
privileged information, that is necessary to mitigate a substantial injury to the financial
interests or property of another that is caused by the commission of an illegal or
fraudulent act of a client. The lawyer’s ability to disclose is limited to circumstances in
which the client used the lawyer’s services to further the commission of the illegal or
fraudulent act.

Rule 1.6(b)(4) corresponds to Model Rule 1.6(b)(5), with the addition of
“disciplinary matter” to clarify the application of the exception.

Rule 1.6(c) is substantially the same as Model Rule 1.6(b) (6), except that it clarifies
the mandatory disclosure required by other rules.
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RULE 1.7: CONFLICT OF INTEREST: CURRENT CLIENTS

(a) A lawyer’s acceptance or continuation of representation of a client creates a
conflict of interest if either of the following applies:

(1) the representation of that client will be directly adverse to another
current client;

(2)  there is a significant risk that the lawyer’s ability to consider,
recommend, or carry out an appropriate course of action for that client will be
materially limited by the lawyer’s responsibilities to another client, a former client,
or a third person or by the lawyer’s own personal interests.

(b) A lawyer shall not accept or continue the representation of a client if a
conflict of interest would be created pursuant to division (a) of this rule, unless all of the
following apply:

(1)  the lawyer will be able to provide competent, diligent, and loyal
representation to each affected client;

(2)  each affected client gives informed consent, confirmed in writing;

(3) the representation is not precluded by division (c) of this rule.

(c)  Even if each affected client consents, the lawyer shall not accept or continue
the representation if either of the following applies:

(1) the representation is prohibited by law;

(2)  the representation would involve the assertion of a claim by one

client against another client represented by the lawyer in the same proceeding.
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Comment
General Principles

[1]  The principles of loyalty and independent judgment are fundamental to the
attorney-client relationship and underlie the conflict of interest provisions of these rules.
Neither the lawyer’s personal interest, the interests of other clients, nor the desires of
third persons should be permitted to dilute the lawyer’s loyalty to the client. All potential
conflicts of interest involving a new or current client must be analyzed under this rule. In
addition, a lawyer must consider whether any of the specific rules in Rule 1.8, regarding
certain conflicts of interest involving current clients, applies. For former clients, see Rule
1.9; for conflicts involving those who have consulted a lawyer about representation but did
not retain that lawyer, see Rule 1.18. [analogous to Model Rule Comment 1]

[2] In order to analyze and resolve a conflict of interest problem under this
rule, a lawyer must: 1) clearly identify the client or clients; 2) determine whether a conflict
of interest exists; 3) decide whether the representation is barred by either criteria of
division (c); (4) evaluate, under division (b) (1), where the lawyer can competently and
diligently represent all clients affected by the conflict of interest, and 4) if representation
is otherwise permissible, consult with the clients affected by the conflict and obtain the
informed consent of each of them, confirmed in writing. [analogous to Model Rule
Comment 2]

[3] To determine whether a conflict of interest would be created by accepting
or continuing a representation, a lawyer should adopt reasonable procedures, appropriate
for the size and type of firm and practice, for collecting and reviewing information about
the persons and issues in all matters handled by the lawyer. See also Comment to Rule
5.1. Ignorance caused by a failure to institute or follow such procedures will not excuse a
lawyer’s violation of this rule. [derived from Model Rule Comment 3]

[4] A lawyer must decline a new representation that would create a conflict of
interest, unless representation is permitted under division (b)(l), not precluded by
division (c) and the lawyer obtains informed consent, confirmed in writing, of each
affected client under the conditions of division (b)(2). [derived from Model Rule
Comment 3]

[5]  If unforeseeable developments, such as changes in corporate and other
organizational affiliations or the addition or realignment of parties in litigation, create a
conflict of interest during a representation, the lawyer must withdraw from representation
unless continued representation is permissible under divisions (b) (1) and (c) and the
lawyer obtains informed consent, confirmed in writing, of each affected client under the
conditions of division (b)(2). See Rule 1.16. [analogous to a portion of Model Rule
Comment 4]
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[6]  Just as conflicts can emerge in the course of a representation, the nature of
a known conflict of interest can change in the course of a representation. For example,
the proposed joint representation of a driver and her passenger to sue a person believed
to have caused a traffic accident may initially present only material limitation conflict, as
to which the proposed clients may give informed consent. However, if the lawyer’s
investigation suggests that the driver may be at fault, the interests of the driver and the
passenger are then directly adverse, and the joint representation cannot be continued. A
lawyer must be alert to the possibility that newly acquired information requires
reevaluating of a conflict of interest, and taking different steps to resolve it. [derived from
Model Rule Comment 5]

[7]  When a lawyer withdraws from representation in order to avoid a conflict,
the lawyer must seek court approval where necessary and take steps to minimize harm to
the clients. See Rule 1.16. The lawyer must also continue to protect the confidences of
the client from whose representation the lawyer has withdrawn. See Rule 1.9(c).
[analogous to a portion of Model Rule Comment 5]

[8] When a conflict arises from a lawyer’s representation of more than one
client, whether the lawyer must withdraw from representing all affected clients or may
continue to represent one or more of them depends upon (a) whether the lawyer can
both satisfy the duties owed to the former client and adequately represent the remaining
client or clients, given the lawyer’s duties to the former client (see Rule 1.9), and (b)
whether any necessary client consent is obtained. [analogous to a portion of Model Rule
Comment 4]

Identifying the Client

[9] In large part, principles of substantive law outside these rules determine
whether a client-lawyer relationship exists or is continuing. See Scope [17]. These rules,
including Rules 1.2, 1.8(f) (2), 1.13, and 6.5, must also be considered.

Identifying Conflicts of Interest: Directly Adverse Representation

[10] The concurrent representation of clients whose interests are directly adverse
always creates a conflict of interest. A directly adverse conflict can occur in a litigation or
transactional setting. [derived from Model Rule Comment 6]

[11] In ltigation. The representation of one client is directly adverse to another
in litigation, when one of the lawyer’s clients is asserting a claim against another client of
the lawyer. A directly adverse conflict also may arise when effective representation of a
client who is a party in a lawsuit requires a lawyer to cross-examine another client,
represented in a different matter, who appears as a witness in the suit. A lawyer may not
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represent, in the same proceeding, clients who are directly adverse in that proceeding.
See Rule 1.7(c)(2). Further, absent consent, a lawyer may not act as an advocate in one
proceeding against a person the lawyer represents in some other matter, even when the
matters are wholly unrelated. [derived from Model Rule Comment 6]

[12]  Class-action conflicts. When a lawyer represents or seeks to represent a class
of plaintiffs or defendants in a class-action lawsuit, unnamed members of the class are
ordinarily not considered to be clients of the lawyer for purposes of applying division
(a)(1) of this rule. Thus, the lawyer does not typically need to get the consent of an
unnamed class member before representing a client suing the person in an unrelated
matter. Similarly, a lawyer seeking to represent an opponent in a class action does not
typically need the consent of an unnamed member of the class whom the lawyer
represents in an unrelated matter. [analogous to Model Rule Comment 25]

[13]  In transactional and counseling practice. 'The representation of one client can
be directly adverse to another in a transactional matter. For example, a buyer and a seller
or a borrower and a lender are directly adverse with respect to the negotiation of the
terms of the sale or loan. [Stark County Bar Assn v. Ergazos (1982), 2 Ohio St. 3d 59;
Columbus Bar v. Ewing (1992), 63 Ohio St. 3d 377]. If a lawyer is asked to represent the
seller of a business in negotiations with a buyer whom the lawyer represents in another,
unrelated matter, the lawyer cannot undertake the new representation without the
informed, written consent of each client. [analogous to Model Rule Comment 7]

Identifying Conflicts of Interest: Material Limitation Conflicts

[14] Even where clients are not directly adverse, a conflict of interest exists if
there is a significant risk that a lawyer’s ability to consider, recommend, or carry out an
appropriate course of action for the client will be materially limited as a result of the
lawyer’s other responsibilities or interests. The mere possibility of subsequent harm does
not, itself, require disclosure and consent. The critical questions are: (a) whether a
difference in interests between the client and lawyer or between two clients exists or is
likely to arise; and (2) if it does, whether this difference in interests will materially
interfere with the lawyer’s independent professional judgment in considering alternatives
or foreclose courses of action that reasonably should be pursued on behalf of any affected
client. [analogous to Model Rule Comment 8]

Lawyer’s Responsibility to Current Clients-Same Matter

[15]  In lLtigation. A “material limitation” conflict exists when a lawyer represents
co-plaintiffs or co-defendants in litigation and there is a substantial discrepancy in the
clients’ testimony, incompatible positions in relation to another party, potential cross-
claims, or substantially different possibilities of settlement of the claims or liabilities in
question. Such conflicts can arise in criminal cases as well as civil. The potential for
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conflict of interest in representing multiple defendants in a criminal matter is so grave
that ordinarily a lawyer should decline to represent more than one co-defendant.
[analogous to Model Rule Comment 23]

[16] In transactional practice. In transactional and counseling practice, the
potential also exists for material limitation conflicts in representing multiple clients in
regard to one matter. Depending upon the circumstances, a material limitation conflict
of interest may be present. Relevant factors in determining whether there is a material
limitation conflict include the nature of the clients’ respective interests in the matter, the
relative duration and intimacy of the lawyer’s relationship with each client involved, the
functions being performed by the lawyer, the likelihood that disagreements will arise and
the likely prejudice to each client from the conflict. These factors and others will also be
relevant to the lawyer’s analysis of whether the lawyer can competently and diligently
represent all clients in the matter, and whether the lawyer can make the disclosures to
each client necessary to secure each client’s informed consent. See Comments 24-30.
[analogous to a portion of Model Rule Comment 26 ]

Lawyer’s Responsibility to Current Client-Different Matters

[17] A material limitation conflict between the interests of current clients can
sometimes arise when the lawyer represents each client in different matters.
Simultaneous representation, in unrelated matters, of clients whose business or personal
interests are only generally adverse, such as competing enterprises, does not present a
material limitation conflict. Furthermore, a lawyer may ordinarily take inconsistent legal
positions at different times on behalf of different clients. However, a material limitation
conflict of interest exists, for example, if there is a significant risk that a lawyer’s action on
behalf of one client in one case will materially limit the lawyer’s effectiveness in
concurrently representing another client in a different case. For example, there is a
material limitation conflict if a decision for which the lawyer must advocate on behalf of
one client in one case will create a precedent likely to seriously weaken the position taken
on behalf of another client in another case. Factors relevant in determining whether
there is a material limitation of which the clients must be advised and for which consent
must be obtained include: where the cases are pending, whether the issue is substantive
or procedural, the temporal relationship between the matters, the significance of the issue
to the immediate and long-term interests of the clients involved, and the clients’
reasonable expectations in retaining the lawyer. [derived from Model Rule Comments 6

and 24]
Lawyer’s Responsibilities to Former Clients and Other Third Persons

[18] A lawyer’s duties of loyalty and independence may be materially limited by
responsibilities to former clients under Rule 1.9 or by the lawyer’s responsibilities to other
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persons, such as family members or persons to whom the lawyer, in the capacity of a
trustee, executor, or corporate director, owes fiduciary duties. [Model Rule Comment 9]

[19] If a lawyer for a corporation or other organization serves as a member of its
board of directors, the dual roles may present a “material limitation” conflict. For
example, a lawyer’s ability to assure the corporate client that its communications with
counsel are privileged may be compromised if the lawyer is also a board member.
Alternatively, in order to participate fully as a board member, a lawyer may have to decline
to advise or represent the corporation in a matter. Before starting to serve as a director of
an organization, a lawyer must take the steps specified in division (b), considering
whether the lawyer can adequately represent the organization if the lawyer serves as a
director and, if so, reviewing the implications of the dual role with the board and
obtaining its consent. Even with consent to the lawyer’s acceptance of a dual role, if there
is a material risk in a given situation that the dual role will compromise the lawyer’s
independent judgment or ability to consider, recommend, or carry out an appropriate
course of action, the lawyer should abstain from participating as a director or withdraw as
the corporation’s lawyer as to that matter. [analogous to Model Rule Comment 35]

Personal Interest Conflicts

[20]  Types of personal interest. The lawyer’s own interests should not be permitted
to have an adverse effect on representation of a client. For example, if the probity of a
lawyer’s own conduct in a transaction is in serious question, the lawyer may have difficulty
or be unable to give a client detached advice in regard to the same manner. Similarly,
when a lawyer has discussions concerning possible employment with an opponent of the
lawyer’s client, or with a law firm representing the opponent, such discussions could
materially limit the lawyer’s representation of the client. A lawyer should not allow related
business interests to affect representation, for example, by referring clients to an
enterprise in which the lawyer has an undisclosed financial interest. See Rule 1.8 for
specific rules pertaining to certain personal interest conflicts, including business
transactions with clients. See also Rule 1.10 (personal interest conflicts under Rule 1.7
ordinarily are not imputed to other lawyers in a law firm). [Model Rule Comment 10]

[21]  Related lawyers. When lawyers who are closely related by blood or marriage
represent different clients in the same matter or in substantially related matters, there
may be a significant risk that client confidences will be revealed and that the lawyer’s
family relationship will interfere with both loyalty and independent professional
judgment. As a result, each client is entitled to know of the existence and implications of
the relationship between the lawyers before the lawyer agrees to undertake the
representation. Thus, a lawyer related to another lawyer, e.g., as parent, child, sibling, or
spouse, ordinarily may not represent a client in a matter where the related lawyer
represents another party, unless each client gives informed, written consent. The
disqualification arising from a close family relationship is personal and ordinarily is not
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imputed to members of firms with whom the lawyers are associated. See Rule 1.10.
[Model Rule Comment 11]

[22]  Sexual relations with clients. A lawyer is prohibited from engaging in sexual
relationships with a current client unless the sexual relationship predates the formation of
the client-lawyer relationship. See Rule 1.8(j). [Model Rule Comment 12]

Interest of Person Paying for a Lawyer’s Service

[23] A lawyer may be paid from a source other than the client, including a co-
client, if the client is informed of that fact and consents and the arrangement does not
compromise the lawyer’s duty of loyalty or independent judgment to the client. See Rule
1.8(f), and the special notice requirement for insured clients in Rule 1.8(f)(4). If
acceptance of the payment from any other source presents a significant risk that the
lawyer’s representation of the client will be materially limited by the lawyer’s own interest
in accommodating the person paying the lawyer’s fee or by the lawyer’s responsibilities to
a payer who is also a co-client, then the lawyer must comply with the requirements of
division (b) before accepting the representation. [analogous to Model Rule Comment

13]
Adequacy of Representation Burdened by a Conflict

[24] After a lawyer determines that accepting or continuing a representation
entails a conflict of interest, the lawyer must assess whether the lawyer can provide
competent and diligent representation to each affected client consistent with the lawyer’s
duties of loyalty and independent judgment. When the lawyer is representing more than
one client, the question of adequacy of representation must be resolved as to each client.
[derived from Model Rule Comment 15]

Special Considerations in Common Representation

[25] In considering whether to represent multiple clients in the same matter, a
lawyer should be mindful that if the common representation fails because the potentially
adverse interests cannot be reconciled, the result can be additional cost, embarrassment,
and recrimination. Ordinarily, the lawyer will be forced to withdraw from representing all
of the clients if the common representation fails. In some situations, the risk of failure is
so great that multiple representation is plainly impossible. For example, a lawyer cannot
undertake common representation of clients where contentious litigation or negotiations
between them are imminent or contemplated. Moreover, because the lawyer is required
to be impartial between commonly represented clients, representation of multiple clients
is improper when it is unlikely that impartiality can be maintained. Generally, if the
relationship between the parties is antagonistic, the possibility that the clients’ interests
can be adequately served by common representation is low. Other relevant factors are
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whether the lawyer subsequently will represent both parties on a continuing basis and
whether the situation involves creating or terminating a relationship between the parties.
[Model Rule Comment 29]

[26] Particularly important factors in determining the appropriateness of
common representation are the effect on clientlawyer confidentiality and the attorney-
client privilege. With regard to the attorney-client privilege, the prevailing rule is that, as
between commonly represented clients, the privilege does not attach. Hence, it must be
assumed that if litigation does later occur between the clients, the privilege will not
protect communications made on the subject of the joint representation, while it is in
effect, and the clients should be so advised. [Model Rule Comment 30]

[27] As to the duty of confidentiality, continued common representation will
almost certainly be inadequate if one client asks the lawyer not to disclose to the other
client information relevant to the common representation. This is so because the lawyer
has an equal duty of loyalty to each client, and each client has the right to be informed of
anything bearing on the representation that might affect the client’s interests and the
right to expect that the lawyer will use that information to that client’s benefit. See Rule
1.4. The lawyer should, at the outset of the common representation and as part of the
process of obtaining each client’s informed consent, advise each client that information
will be shared and that the lawyer will have to withdraw if one client decides that some
matter material to the representation should be kept from the other. In limited
circumstances, it may be appropriate for the lawyer to proceed with the representation
when the clients have agreed, after being properly informed, that the lawyer will keep
certain information confidential. For example, the lawyer may reasonably conclude that
failure to disclose one client’s trade secrets to another client will not adversely affect
representation on behalf of a joint venture between the clients and agree to keep that
information confidential with the informed consent of both clients. [Model Rule
Comment 31]

[28] Any limitations on the scope of the representation made necessary as a
result of the common representation should be fully explained to the clients at the outset
of the representation and confirmed in writing. See Rule 1.2(c). Subject to such
limitations, each client in a common representation has the right to loyal and diligent
representation and to the protection of Rule 1.9 concerning the obligations to a former
client. Each client also has the right to discharge the lawyer as stated in 1.16. [analogous
to Model Rule Comments 32 and 33]

Informed Consent
[29] Informed consent requires that each affected client be aware of the relevant

circumstances and of the material and reasonably foreseeable ways that a conflict could
have adverse effects on the interests of that client. See Rule 1.0(f) (informed consent).
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The information required depends on the nature of the conflict and the nature of the
risks involved. When representation of multiple clients in a single matter is undertaken,
the information must include the advantages and risks of the common representation,
including possible effects on loyalty, confidentiality, and the attorney-client privilege.
[Model Rule Comment 18]

[30] Under some circumstances it may be impossible to make the disclosure
necessary to obtain consent. For example, when the lawyer represents different clients in
related matters and one of the clients refuses to consent to the disclosure necessary to
permit the other client to make an informed decision, the lawyer cannot properly ask the
latter to consent. [analogous to Model Rule Comment 19]

Consent Confirmed in Writing

[31] Division (b)(2) requires the lawyer to obtain the informed consent of the
client, confirmed in writing. Such a writing may consist of a document signed by the
client or one that the lawyer promptly records and transmits to the client following an oral
consent. See Rule 1.0(b) and (o) (writing includes electronic transmission). If it is not
feasible to obtain or transmit the writing at the time the client gives informed consent,
then the lawyer must obtain or transmit it within a reasonable time thereafter. See Rule
1.0(b). Written confirmation of consent does not supplant the need, in most cases, for
the lawyer to talk with the client: (a) to explain the risks and advantages, if any, of
representation burdened with a conflict of interest, as well as reasonably available
alternatives; and (b) to afford the client a reasonable opportunity to consider the risks
and alternatives and to raise questions and concerns. The writing is required in order to
impress upon clients the seriousness of the decision the client is being asked to make and
to avoid disputes or ambiguities that might later occur in the absence of written consent.
[Model Rule Comment 20]

Revoking Consent

[32] A client who has given consent to a conflict may revoke the consent and,
like any other client, may terminate the lawyer’s representation at any time. Whether
revoking consent to the client’s own representation precludes the lawyer from continuing
to represent other clients depends on the circumstances, including the nature of the
conflict, whether the client revoked consent because of a material change in
circumstances, the reasonable expectations of the other clients and whether material
detriment to the other clients or the lawyer would result. [Model Rule Comment 21]
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Consent to Future Conflict

[33] Whether a lawyer may properly request a client to waive conflicts that might
arise in the future is subject to the test of division (b). The effectiveness of such waivers is
generally determined by the extent to which the client reasonably understands the
material risks that the waiver entails. The more comprehensive the explanation of
representations that might arise and the actual and reasonably foreseeable adverse
consequences of those representations, the greater the likelihood that the client will have
the requisite understanding. Thus, if the client agrees to consent to a particular type of
conflict with which the client is already familiar, then the consent ordinarily will be
effective with regard to that type of conflict. If the consent is general and open-ended,
t